Chapter L: MANNER OF RECCRDING
(By University of Southern Calirornia)

I. INTRODUCTION

An instrument must be properly recorced in order for the benefits
of recording to apply. I1f it is improperly recorded, generally it wll
be trsated as if it had n=ver been recordsd. There are a few situations
in which protection will be given even though some error has occurred in
the recording process, but it is only in a situation where a subsequent
purchaser would not be misled by the error.

Since proper recording is a prims requisite for the benpefits of
recording it is necessary to discuss the actua) recording process in order
to understand what propsr recording consists of.

II. WHEN IS AN INSTRUMENT RECORDED?

The first problem which is presented is when is an instrument actually
SRECORDED" ?

Section 1170 of the Ciwvil Code provides: Pin instrumsnt is dsemed to
be recorded when, being duly acknowledged or proved and certified, it is
depoaited in the recorder's office, with the proper officer, for record."

However, Civil Code Section 1213 reguires that the instrument be
properly recorded before it will operate as constructive notice to
subsequent parties. Proper recording in that statute requires proper
filing, indexing, and transcribing. The court in Cady v Purser, (1) con-
struing Sections 1170 and 1213 together, concluded that an  instrument is
not actually recorded until it has been properly filed, transcribed and
indexed, When it has thus been properly recorded, the beneficial effects
of recording will follow, The purchaser will then be protected against pur-
chasers who record subssgusntly.

When the instrument is not properly recorded, due to &n error of the
recorder in transcribing or indexing, the grantee who filed the instrument
for record must suffer the loss. If the instrument 1s not transcribed and
indexed he will not have preserved the common law priority he bad and will
not be protected against subsequent parties. In addition, the record will
not give constructive notice to subseguent parties. This is the way most
courts discuss the situation, but it is sufficient to say that the common
law priority is not maintained without discussing constructive notice.

The basis for the rule is that unless the instrument is put into the proper
place and indexed properly, a subsequent purchaser could not find the record.
He will only take subject to those instruments which he could reasonably

be expected to find.
A special situation arises when the instrument is copied into the

wrong book, but properly indexed mo that a purchaser checking the index
would find out about the instrument and be able to discover it from the
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rafarence contained in the index. This is covered by Govermment loge Seoc-
tion 27327 which states as follows:

"iny instrument filed for record in the office of the county
recorder of the county whera it is entitled to record and
which is copied into a book of raecord other than that
designated by law, but which is theraafter indexsd in the
propar book of indices, imparts notice of its contents to all
persons from the date of such indexing, and any subsequent
purchaser, mortgages, lien-holder and encumbrancer purchases
and takes with the same notice and effect as if the instrument
were copied or recorded in the proper book of record.”

Although the statute merely requires indexing in the proper book of indices,
it would also ba required that the instrument ba properly indexsd, =ince
that is part of the recording procsss,(2)

There is a guesation as to whether a2 purchaser would be put on notice
if the index contained the wrong reference to the book and page where the
instrument is recorded, If it were recorded in Volume 5 of the Book of
Deeds, page 5, but the index made a reference to Volume 5 of the Book of
Deads, page 10, it would seexm that the purchaser could find the instrument
by examination of Volume 5 of the Book of Deeds, If the reference were to
the wrong book mumber when there are several books of deeds it would be
difficult for the purchaser to check all the books of deeds. It would seem,
therefore, that when the courts state that proper indexing is a necessity
for proper recording that the refersnce to the book and page where the
instrument is recorded would have to be correct, Any other holding would
put & hardship on the purchaser ssarching the records,

There is, however, an argument that finding a reference of any kind
would put a purchaser on ingquiry and he would have to make a reasonable
investigation and attempt to find the instrument which is indexed, but
which contains an inaccurate reference to the book and pags where ths
instrument has been copied.

This problam could arise whether the instrument were copied into the
proper book or into the wrong book.

These problems should bs distinguished from the situation in which the
instrumsnt is copled into the proper book and indexed properly, but an error
has occurred in copying. The courts have generally held that the instrument
will give constructive notice only of the contents of the instrument as it
is copied in the record books. It will not be notice of anmy provision
which has been omitted in copying. If the instrument covers lot #5, but
the recordsr makes an error and copies it as lot #5, a subsequent purchaser
of lot # will take free of that instrument, since the record only gave
him notice of an instrument which covered lot #5, but not lot #.

Howsver, if the error is immaterial the purchaser will not be charged
with notice of the contents of the instrument as copied. He will then be
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charged with notice of the correct statement a&s it appears in the original
document. This is a modern trend developed by the courts as a practical
solution to the problem, It does require a purchaser to look behind the
record as it appears in the record books in certain instances. This
problem is discussed in Chapter B more in detail.

I11. THE RECORDING PROCESS

A. FILING THE INSTRUMENT

The first step in the recording process consista of a proper filing.
This requires that the instrument be deposited with an officer authorized
to accept such instrument for record and it must be deposited at his
office.(3) Delivery at any other place is insufficient.(l) It has been
held to ba a valid delivery when the instrument was filed after office
hours with the proper officer at his office.(5) It is not proper to leave
the instrument in the office after office hours without giving it to the
proper officer.(6) It is not necessary to deposit the instrument in person.
It mey be filed by an agent or attorney.(7)

I1f improperly filed, it would seem that the instrument would not oparate
as notice even though properly transcribed and indexed. If the instrument
were filed with someone not authorized to receive it, the filing would be
invalid and the instrument would be treated as if not recorded. The grantes
would then be unable to set the instrument up against a subseguent bona fide
purchaser who recorded properly without actual notice of this instrumert.

B. ENDORSEMENT

The first duty of the recorder is to endorse the filing mmber, time
of reception of the instrument and the amount of fees on the instrument. (3 )
This must be done by the proper officer or the instrument will not be
properly recorded and the benefits of recording will not accrue.($)

There is & problem in connection with the filing mumbers, These
mzbers are consecutive end are stamped on the instruments in the order in
which they are filed. If an error is later msde and the filing mumber
which is copied on the record of the instrument iz copled incorrsectly, the
mmber as copied into the record books will control. The basis for this is
that a purchaser may rely on the record as it appears in the record book
when there is a conflict between that and the filing number, which is
endorsed on the instrument.(10) If there is an error the grantee under
the first instrument will suffer the loss, It would be too much of a
burden to force the subsequent purchaser to check on the correctness of
the filing mumber copied into the record books, The priority in that case
is determined by the mnumber in the record whether correct or not.

C. TRANSCRIBING

The recorder has an option of keeping one series of bocks, in which he
copies all instruments, or of keeping separate books for each class of
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instrument.(11) If he keeps one series that is called the "official
records.” Government Cods Section 27322 lists the books which the recorder
may keep if he prefers kesping separate books for each type of instrument.

In addition to these provisions, there are several code sectlons which
provide for separate books which the racorder mey keep if he prefers. Thessse
includs:

(1) A book entitled ®"certificates of sales”™ in which are recorded
certificates of sales under execution. Political Code L133.

(2) Civil Code Bection 1L21 requires the recorder of sach county to
keep a book in which he must record the notices of appropriation
f water.

(3) Section 1189 of the Code of Civil Frocedure requires the recorder
to record mechanics' liens in & book kept for that purposa.

It would seem from Govermment Code Section 27323 that it would not be
necessary for the recorder to keep these instruments in separate bocks in
spite of these individual code sections and they could be recorded along
with the other instruments in the "official records."

A special book entitled "Hacord of Fatents"™ must be kept however,
according to Government Code Section 2726k. This doss not seem to be
optional according to the code secticn.

Many instruments are filed with the recorder and left there. They
mist be kept in a separate place. The Recorder's Office of Los Angeles
County keeps these instruments in a special file cabinet. They include
the following:

(1) Instruments proved by handwriting. The original must
be filed in a special book. Govermment Code Section
27290,

(2) Original instrument in a foreign language must be kept
at the recorder's office and must also be recorded.

Goverment Code Section 27293.

(3) Notices of Internal Hevemue tax liens payable to the
United States and certificates discharging them mst
be filed in a special book. (GC Sections 27330,
27331, 27332).

(L) Redemption certificates must be filed with the recorder
and kept. Code of Civil Procedure Section 703.

(5) Discharge of attachment. Code of Civil Procedure

Section 559 requires a certified copy to be filed with
the recorder and kept.
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If the recorder uses a separate set of books for each type of
instrumant it is required that he copy the instrument in the proper book.
If he fails to do this, it has been held that the record will fail to
operate as constructive notice.(12) The actual effect it has is that the
instrument will be treated as if not recorded. MNone of the bensfits of
recording will follow., It should not be limited to a statement that the
record fails to give constiructive notice.

After Cady ¥ Purser had been decided holding that no comstructive
notice would result if an instrument was copied into the wrong book,
Politieal Code Section L1135 (now Government Code Section 27327) was passed
giving the record the effect of constructive notice if the instrument was
indexed in the proper book, even though copied into the wrong book of
record.

The copying must be by an officer authorized to de this or the record
will not operate as constructive notice.(13) If the grantee deposits his
instrument, but an improper officer copied it into the record books, the
grantes will not be able to claim that his instrument has priority over a
subsequent purchaser who had no actual notice of the existence of this
instrument.

The instrument must be copied into the record boocks in a durable
manner. Copying in pencil is not sufficient. Pasting = map between the
leaves of & book is not satisfactory. Instruments put io in this manner
are treated as if not recorded.(lli) The persom offering them for record
must suffer the loss,

The copying of the instrument was formerly done in longhand, which
wae authorized by the statute., Subseguently, the statute permitted
typing. A recent amsndment to Government Code Section 27322 provides for

the use of photographic processes.(15) This is the method now used by

the County Recorder's Office of Los Angeles County. Covernment Code Sec~
tion 27230 now allows the recorder to use books which contain printed forms
of the documents in generzl use to save the copying of some provisions
which are frequently contained in these instruments. This would not be

nscessary if photography is used, of course,

At the bottom of the record of the instrument the recorder makes a
notation of the filing mumber, the time of deposit of the instrument, and
the name of the person rsquesting the instrument to be recorded. At the
same time he endorses on the instrument the time, book and page in which

the instrument has been copied.(16)
D. INDEXING

Agein, the recorder is given the option of the type of indices he
prefers to keep. He may keep two indices:

(1) A General Index of Grantors.
(2) A General Index of CGrantees.(l7)
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These are the indices that are usually kept.

In the grantor index, the recorder keeps an alphabetical list of all
grantors, mortgagors, and other parties who have executed and recorded
irstruments affecting land which they have an interest in.

In the grantee index, the recorder kseps ap alphabetical list of all
grantees, mortgagees, and other persons who have acquired interests in Tesl

property by recorded instrumenta.

At the present time, Los Angeles County hss a completely alphabetized
1ist of grantees and grantors for each year since 19L6. Before 15.6 the
system was slightly different. A partially slphabetical and partly
ehronological system was used, The indices were divided into warious
alphabetical groups such as Hil-Him and all grantees and grantors (depending
on which books are involved) whose names began with Hil to Him were put
in this section, chronologically. Therefore, to find any conveyances to or
by HILL it would be necessary to check through the entire section of Hil to
Him in the grantee and grantor books for each year the pureha=r is interestec
in.

The present system has & completely alphabetized list for the pericd
of one year which aids the purchaser in searching.

The recorder mey prefer to keep special indices for each type of
instrument., If he does this he will have an index of grantors and an index
of grantess for deeds; an index of mortgagors and an index of morigagees
for mortgages; and indices for other types of instruments. Provision for
these various indices is found in Govermment Code Sections 27232=-27256.

The information which is put in the index is as follows:

(1) Names of the parties to the instrument.

(2) Title of the instrument.

(3) Date of filing.

(L) Reference to book and page where the instrument has been recorded.

There is no provision for the legal description of the property to be
inserted in the index. This causes a serious difficulty in title searching.
It means that a purchaser who is ssarching the record titls must look at
the record of each instrument that his graotor was a party to in order to
discover whether it involves the plece of property he is interested in
purchasing. This becomss extremely burdensome when he has to check up on
all conveyances made by all grantors in the chain of title to this particular
piece of property. I1f the index containaed & legal description it would
agsist the purchaser in searching his title.

The recorder is required to index the instrument as the parties request,
but may do it «s he plesses if there is no specific request.(18)

There are some special provisions regarding the manner of indexing
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which shoulc be mentloned at this point.

Govermment Code Section 27263 provides that "When a conveyance is
executed by a sheriff, the name of the sheriff and the party charged in the
execution sh=11l both be inserted in the index, When an instrument is
recorded to which an executor, administrater, or trustes is & party, the
name of the executor, admimistrator, or trustee and the mame of the testa-
tor, or intestate, or party for whom the trust is held, shall be inserted
in the index."

Covernment Code Section 27333 provides: "All conveyances of rsal
estate, except patents issued by the State as a party, made by any public
officer pursuant to law, when recorded shall be alphabetieczily indexed in
the "Index of Crantors,"™ both in the name of the officer malking the sale,
and in the nsme of the person owning the property so sold."

Covermment Coce Section 27328 may be relied on to obtain indexing
under various headings. It states: "iny instrument which is filed fer
record with the recorder as a deed, deed of trust, morigage, or chattel
mortgage, or which i= copied into any book of deeds; deed of trust,
mortgages, or chattel mortgages need not be again filed for record or
recorded in such office as a different instrument, but the recorder shall
indey the instrument in any of the indices kept in his office upon the
request of the persons recording it and the payment to him of the legal fees
for indexing., He shall note at the foot of the actual record where the
instrument is transcribed all the indices in which it is indexed....."

Covernment Code Section 2733L states: "If the name of the person in
whom title to real estate is vested is changed from any cause, the recordsr
shall alphabstically index the conveyance in the "Index of Grantors,® boilh
in the name by which title wes acquired and the name by which it is
conveyad,”

Code of Civil Procedure Section 542 provides that when real propertiy
is attached which belongs to the defandant but is held by any other person
4t must be indexed in the following menner: "The recorder must index such
attachment when filsd, in the names, both of the defendant and of the person
by whom the property is held or in whose name it stands of record.”

Political Code Sectiom Ll33 provides that the recorder may keep a
spaecial index for the "certificates of sales" record book. This section
states: "He must also prepare an index thersto, in which, in separate
columns, he mist enter the names of the plaintiff in the exscution, the
defendant in the exacution, the purchaser at the sale, and the date of the

5&1. i n

It would seem that these ecertificates could be recorded in the Pofficial
records" and indexed in the General Index if the recorder prefers.

There is a provision, Code of Civil Procedure Section 559, which provides
for filing a copy of discharge of attachment. This section reguires the
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discharges to be indexed in like manner as notices of attachment are indexed.
Tnis would seem to require them to be indexed in the General Index if
attachments are indexed in that manner.

Section 1139 of the Code of Civil Procadure provides that the record
books containing mechanics' liens (if a separate book is kept for them)
should be indexsd as deeds and other conveyances sre reguired by law to be
indexed.

Thers are, however, scme special indices which must ba kapt in addition
to the General Index. These includa:

(1) Govermment Codes Section 27331 provides: "iWhen a notice of the
tax lien is filed, the recorder shall forthwith snter it in an

alphabetical federal lien tax index ,..."

Govermment Code Section 27332 provides for the entering of a
discharge of a tax lien in the index on the line where the
notice of the discharged lien is entered.

(2) Special indices ars kept for the special books that are required.
In Los Angeles County, papers which are filed with the recorder
and remain there permanently, such as forelgn instruments, certif-
icates of redewmption, et ceters, are kept in special containers.
They are then indexad in a special book entitled "lUnrecorded Maps
and Miscellaneous Papers."

E. REDELIVERY

When the recording process is completed, the recorder delivers the
instrument to the party leaving it for record or upon his order.(19) Of
course, if it is the type of instrument that must be filed, it is left
permanently with the recordsr,

IV. INSTRUMENTS WHICH MUST BE RECORDED IN A SPECIAL MANNER

A. FICTITIOUS MORTGAGES AND DEEDS OF TRUST:

An amendment to Civil Code Section 2952, added in 1947, provides for
the recordation of "dummy" mortgages and other instruments.(20) These nead
not be aclknowledged or certified, but must note on the face that they are
fictitious. These are then recorded in the same manner as other mortgages
and deeds of trust and indexed, It must be noted on the rescord and index
that these instruments are fictitious. later, the mortgages and deeds of
trust which are recorded by the parties recording this fictious mortgage
may refer to provisions of the dummy instrument which is on file and
include them in the instrument which is being recorded without setting
forth these provisions in full. The reference must contain a statement of
the date the fictitious mortgage or deed of trust was recorded, the recorder's
offica in which it is recorded, and the book or volume and page or pages
of the records in the recorder's office where it is recorded. It muat
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also contain a statement by paragraph numbers or any other method which
will identify it, of the specific provisions of the fictitlous mortgazs
which are being adopted. The statute provides that the instrument
ineluding the material incorporated will operate as constructive notice.
This provision has reduced the expense comnectad with recording a series
of such instruments.(2l)

In 15L.9 another amendment followed wnich made it possible to record
a fictitious instrument with a provision on the instrument notifying the
recorder not to record certain conditions which are in the instrument
and appear either on the same or reverse side.(22) This had been the
practice befors this amendmsnt and was held proper in 13 Ops. Cal. Atty.
Gen. 185 (19h9). This opinion estzblished that instructions could be given
to the recorder to record certain provisicns and omit certain other ones
and the recorder would be under an obligation to do what the parties
requested, provided that the instrument is otherwise entitled to be
recorded.

These amendments ars discussed in 23 Southern Celifornia Iaw Review
at page 35 and the writer points out ths advantage of such provisions,
He states: "™Thus, rather than print such provisions on separate pages in
order to supply the debior with a copy of them, a creditor mey now print
tham on the same paper on which the recorded instrument appezrs." An ex-
ample of provisions which would probably be omitted from the record by
regusst of the parties would be 2 copy of the note which is included on
ths same paper as the mortgage or deed of trust, but which would not
raguire recordation. By inmstructing the racorder not Lo record the note,
it would be possible to have it on the same page and it would nou be
necessary to have a separate copy of it on & differsnt papsr for the
debtor's copye.

E. DISCHARGES, RELEASES, SATISFACTION OF CERTAIN INSTRULENTS

(1) Discharge of Mortgage:

Civil Code Section 2933 provides for the manner of discharging &
mortgage. "A recorded mortgage mey be discharged by an entry in the
margin of the record thereof, signed by the mortgages, or his personal
representative or assignes, acknowledging the satisfaction of the
mortgage in the presence of the recorder, who must certify the acimowledg-
ment in form substantially as follows: "Signed and acknowledged before
me this... day of ..., in the year... Al , Recorder.”

Civil Code Section 2939 gives an alternstive method of discharge:
"A recordsed mortgage, if not discharged as provided in the preceding
section, must be discharged upon the record by the officer having custody
thereof, on the presentation to him of & certificats signed by the
mortgages, his personal representatives or assigns, acknowledged or
proved and certified as prescribed by the chapter on 'racording transfers,!
stating that the mortgage has been paid, satisfied, or dischargsd.
Refarence shall be made in sald certificate to the book and page where the




mortgzce is recorced."

Civil Code Section 2?39:'3 provides for sstisfaction of mortpages by
foreipn executors, adninistrators and guardians.

ivil Coce Section 29L0 provides that "A certificate of the discharge
of z mortgage, and the proof or acknowledgnent thereof, mst be recorded
at lenrth, and a reference riade in the wmimute of the discharge made upon
trne record of the mortzage to the book and page where the discharge is
recorced.”

Whersver a mcrtgage is foreclosed it is the cduty of the sherifi "to
enter upon tne marzin of the county records where such mortgare is recorcec,
if the sare be recorded, a satisfaction of the same." This provision is
Section 475a of the Code of Civil Procedure.

[2) f Attachrent: OCCF Section 550,
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(L) Sstisfacsion of Judrment: CCP Section 475.

Sztisfaction may be made in the nargin of e record of the judgment.
When an abstract of the judpment has veen recordec a satisfaction may te
recorded, Yar an entry thereof =mzy bo made in the marein of the recorgerts
records, signed by the judgrent creditor or assignee of record or Uy ihe
attorney, unless 3 revocation of nis authority is recorded.”

(5) Pefmest for llotice of Nefault under lorizace or Deed of Trusi:
T3ivi. Loce Section 2hZLn.

#Irmediately upon tne filing for record v:;f such recuect, tne recorder
shell enter woon the rarsin of the reccrd ol the deed cf tru:‘t. or morizz-e
therein referred to a reference to ine place wiere sacn refuest is
recorved, wnich reference shall be substantially in the followins form:

" e~upct recorced in 300K...057€ss000, 0 TO0T ooy oF motice of defaunlt
and sale,
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Chapter 5: PHEREQUISITES TO RECORDING
(Ey University of Southern California)

I. INTRODUCTION

"Instruments” relsting to resl property which sre authorized to be re-
¢corded under the general recording ststute, Government Code Section 27322,
ere required to be scknowledped or proved znd certified by the officer tak-
ing the acknowledgment or proof.

The quesiion of what documents are "instruments" was discussed in a
former chapter entitled "Instrumentis Which are Authorized to be RecordeZ".
4 document msy be authorized to be recorded under specifiec statutes other
thar the genersl recording ststute end whether an acknowledgment would be
a necessary prerequisite would depend on the terms of the statute author-
izing the recordstion of that particulsr document. Examples of such docu-
ments are:

1. Homesteads.
2. Writ of Attachment.
3. Y¥echanics' Liens.
These documents and their necessery prerequisites will be discussed below.

If the specific ststute suthorizing recordation dees not reguire an
acknowledgment and the document is not qualified as an "instrument” with-
in the definition ef Civil Code Section 1215, no acknowledgment will be
necessery ac a prereguisite to recordsticn of that instrument.(1)

In eddition, there are speciel code provisions, allowing certzin decu-
ments to be recorded without any special prerequisites regardless of whether
they are "instruments" in the technicsl sense or not.

It should be noted that certain documents require sdditionsl preregui-
gites, such as consent of the grantee or deposit of the original instrument
to be retained by the recorder.

These wer‘ous matters will new be considared in detail,

A. PREREQUISITES TO RECORDATIOR OF MINSTRUMEKTS™ UNDER THE GENEMAL
FECORDING STETUTE

Government Code Section 27287 provides for the steps that must be taken
prisr to the recording of an "instrument" under the general recording statute.
This code asctlon states:
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Winless it belpn-s to the clazss orovided {or in either santions
27c3c to 2725, in~lusive, or Sections 120z or 1203, of th= Civil
Code, nr is a fictitious mortsspe or deed ol trust &as provided in
Section 2952 of the Civil Coce, pefors & document can be recardes
its execution shall be acknowledzed by the person execuling, or il
executed by & corporation, by its presicent or secretar) or otheér
person executing it on behal{ ol the corporavion, or proved by @
subscribing witness or as provided in Sections 11% ang 1197 of
the Civil Coda, and the acknowledrment op proof certifisd as pre-
scribed by law,"

Govermment Code Section 27288 requires agrasements for szle, option apreeren
derosit regeipts, commission receipts, or affidavits referring to any of thess
to be zcknowledged or proved in the sanme manner as provided in Governmeni Code
Section 27287 by the party who appears by the instrument to be the party whose
rezl prorvertyr is affected or alienated thershy. This refers only to agree-
ments, optionsz, etc. which affect an intsrest in real property.

Government Code Section 27239 requires the same preliminary formalities
for assiznrments of azreecents for sale, option agreements, agreements for
leases, comiission receipts or affidavits referring to any of these. This;
horever, doss not pertsin to &n assignment made by or containel in any cdesd

f trict, mortgace or other liens piven to segure the peyment of bends or
pther evidences of indebtedness asuthorizel or per=itted to bs issuec by e
Sommissioner of Corporations, or made by e public utility subject to the prop-
visions of the Public Utilities Act.

The code sections discussed so far relate merely to documents which are
"instruments" within the definition of Civil Coae Section 1215.

» FPREREQUISITES TO RECORIATION OF DOCLERTS UNDER SPECIFIC STATUTES

Various documents which are not classified as "instrumenis" may never-
theless be authorized to be recordsed by specific statutes which provide for
certzin prerequisites to recordation. 3Some of these stalutes are es follows:

1. hssignment for Benefit of Creditors:

These must be scknowladped, proved anc certified in the same
genner as a transfer of real estate. Civil Code Section 3LSE.

£« Homesleads:

"In order to select a homestead, the husbznd...or in case the
husband has not made such selection, the wife, must execute
and acknonledge, in the same manner as 2 grant of rezl property
is acknowledged, & declaration of homestead, and file the same
for record." Civil Cods Sectlon 1262,




nAny person other than the head of a family, in the seleczion
of a homestead, must execute and acknowledge, in the same
manner as a grant of real nroperty is acknowlsdged, a 'Declare-
tion of homestead.'" Civil Code Ssction 1265.

3. Encumbrance of Homestead:

NThe homestead of a married person cannot be conveysd or en-
cumbered unless the instrument by which it is conveyed or
encumbered is executed and acknowledged by both husband and
wife.® Civil Code Section 12L2.

Ls» Abandonment of Homestiead:

"A homastead can be abandoned only by a declaration of
abandonment, or & grant thereof, executed and acknowledged:

1. By the husband and wife, Jointly or by separate in-
strunents, if the claimant is married;

2. By the claiment, if unmarried."
Civil Code Section 12L3.

5. Marriage Settlements:

Tnese are required to be exscuted and acknowledged as grants
of real property. Civil Code Section 178.

A. Mechanics' Liens:

No acknowledgment is required, but the lien claimant must
file a elaim of lien which has been verified by oath of

the claimant or some other person. Code of Civil Frocedure
Section 1187.

C. DOCUMENTS WHICH DO NOT REQUIRE ACKNOWLEDGMENT OR PROOF AND
TIFICATION

Documents which are authorized by specific statutes which do not mentison
acknowledgment and which do not meet the requirements of an "instrumeni® as
defined in Civil Code Section 1215 do not need to be ackmowledged. An example
of such a document is a notice of appropriation of water. This notice is re-
quired by Civil Code Section 1h415 to be recorded, but no scknowledgment is
required. Such a8 notice is not an "instrument" as required by the definition
of Civil Code Section 1215.

Government Code Section 27287 lists certain documents which do not nesd
to be acknowladged before recordation. These include the following:
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6.
Te

Juddmments affectine title to or possession of real
property properly authenticated.

Hotices of locztion of mining clzim may be recorded
without acimowledpment, certificate of acknowledp-
meni, or further proof.

letters n=tent from the United States or from the
State, execrted and avthenticated pursuant to ex-
isting law.

Governmental leases and certain instruments in re-
pard to them.

Fictitious mortgages and deeds of trust.
Instruments proved by 2 judgment of a court,

taps.

These are coversd by Governnent Code Sections ¢7282-6, Civil Code Ssction
2952, Civil Code Sections 1202-1203, but zre made excertions to the reguire-
ment of aclmowledgment in Goverrment Code Scction 27217.

— -

The

1.

e
-

3.
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followine docnments require specizl prerequisites:

Deeds or grants conveying any interest in or easement upon real
eotate to a politiecal corporztion or povernmental apency for
public purposes shall not be accepted for recordation without
the consent of the grantee evidenced by its resolution of
accentance attached to the deed or grant. Under certain cir-
cumstances a cartified copy of the resolution conferring
authority upon the officer or agent must be attached also.
Covernment Code Section 27281,

Instruments in a foreign language shall not be recorded unless
a translation of English verified and certified under sszal of
a court of record is attached to the original instrument.
Government Code Section 27293.

Jarried women's conveyances formerly required a special famm
of acknowledrment and examination to avoid duress of the
husband. This special reguirement hes been abrosated, how-
ever. Civil Code Section 1186 repealed in 1851,
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L. When an instrument is proved by handwriting, the originsl
must be deposited with the recorder to remain for public
inspection., Government Code Section 272%0.

E. If the grantor received title in a name other than the one
by which he conveys title, the conveyance must contain the
name by which he obtained title as well s= the one by which
title is transferred by him. Civil Code Section 1055,

Of course, before any instrument or document may be recorded, the fees
must be paid, as reguired by Government Code Section 27201. This does not
apply to instruments to which the United States is a party and which are re-
guested to be recorded W an officer of the United States according to Govern=-
ment Code Section 27202.

From the sbove discussed material it will be seen that an acknowledgment
or proof and certification is generally required as a prerequisite %o recor-
dation of nearly all documents. It is, therefore, advisable at this point to
summarize briefly the procedure of teking an acknowledgment or proof and cer-
tifying the instrument. It is alsc necessary to discuss the purpose of an ac-
knowledgment and the effect of failure to acknowledge. In a subsequent chapter
the effects of recordation of defectively acknowledged instruments will be
analyzed in greater detail.(2)

II. DEFINITION AND PURPOSE OF ACENOWLEDG!ENT

An acknowledgment has been defined as & "formal declarstion before a
duly suthorized officer by a person who has executed an instrument that such
execution is his act and deed.”(3)

The purpose of such an act is to furnish proof of the execution of an
instrument. It is essentially intended &5 & safeguerd to prevent forgery of
a document.(L) However, in actual practice the acknowledgment end certifi-
cation has been done in such a summary fashion by a Notary Putlic that it is
not much of a puaranty of anything.(5) It may, however, operate as an estop=
rel to prevent the acknowledging party from later denying the due execution
of the instrument.(6) Its main purpose is to allow 2 document to be admitted
into evidence or tc be recorded without eny further proof of its execution.(7)

IT1I. EFFECT Cf FAILURE TO ACKNOWLEDGE

A. BETWEElI THE PAHTIES

Generally, an instrument is velid between the parties thereto regard-
less of the lack of an acknowledgment. The presence of an acknowledgment
is important only in dealing with the rights of third parties.(E) In e few
instsnces an acknowledgment 1s required for wvalidity of the instrument.
These include:
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1. Instruments by which & homestesd is declared, conveyed
or encumbered, or abandoned.(9)

2. 4rticles of incorporation,(10)
3. Contractis for marriage settlements.(11)

In the case of instruments other than these few, as between the parties, lack
of an acknowledgment means that the instrument is not entitled to be recorced
or presented in evidence by the parties or & third party, unless proof of exs-
cution is made, This proof may consist of a judgment in an action instituted
to prove this specific instrument or it mey be proper tsstimony of a subscrib-
ing witness or in some specific instances, testimony by a witness to the hand-
writing., These types of proof are discussed below, showing what formslities
mist be complied with and what an officer must certify Lo,

B. AS TO THIRD PARTIES

1f a document is recorded without an acknowledoment or with a defective
acknowledgment, the part; who records will not be protected under Civil Coce
Sections 1213 and 1214.(12) The instrument will be treated as if it had never
been recorded and will be void as against subsequent purchasers and morigazess
whe have no 2ctuzl notice and who record their instruments. This mezns that
& third party who purchases the property involved will not take subject to the
interest of the party who recorded the prior instrument sinee it wes improperly
acknowledged, He (the subsequent purchaser) is said to have priority even
though his interest msy heve been acquired by an instrument executed subsze=
guently to that of the party to the unacknowledged instrument. In addition,
the periy who records an unzcknowledged instrument is not protected zgzinst
prior parties who claim under prior unrscoréed instruments, Civil Code Ssction
121l merely protects parties who properly record their instruments against prior
unrzeorded instruments,

There ars complications, however, wnenh <n instrument hss beer acknowledped
br some of the parties but not all. This will be discussec in 2 later chepter
o the effect of recording defectively acknowledged instruments.(13) (Se=
Chapter 2 of Part IV)

From time to time the legislsture has pessed Qurative dcts giving the
effect of constructive notice to recorded instruments although defectively
certified, (i) The present statute which has this effect is Civil Coce
Section 1207:

iny instrument affecting the title to real property, one year
after the same hus been copied into the proper book of record,
kept in the office of any county recorder, impartec notice of its
contents to subseguent mirchasers and encumbrancers, notwith-
standing any defect, omission, or informality in the exscution of
the instrument, or in the certificate of acknowlsdgment thereof,
or the absence of any such certificate; but nothing herein allects
the righte of purchasers or encumbrancers previcus to the taking
effact of this act..."
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This type of statute has reducsd the severe results of the recordation of
defectively acknowledged instruments. It should be noted that this stalutle
does not protect one who files an incorrectly acknowledged instrument against
prior unrecorded instruments. By its terms it is limited to protection against
subseguent purchasers after the one yesr has elapsed.

IV. WHD MAY MAYE AN ACKNOWLEDGIENT

An acknowledgement must be made by the proper party in order for the record
to impart consiructive notice. In general, the person who executed the document
must acknowledpe it, It is his act of verification of the instmme=nt.(15) In
cer‘ain instznces, such as an acknowledgment by an attormey in fact,(16) & cor-
poration,(17) or a partnership,(18) other persons are allowed by statute to
scknowledze 2 document. Conveyances of homesteads must be acknowledged by both
husband and wife.(15) Czlifornis has gone through en ers in which married women
were required to scknowledge instruments in a specisgl way and 2 different type
of exanminstion and certificate were required. The mein purpese was to avoid
the wife's conveyance under duress of her husband. At the present time, 2 i
married woman'e convevance znd acknowledgment have no speciel characterlsties.(20)

When an acknowledgment is msde by only some of the parties who have exe-
cuted the instrument, specizl rules have been developed by the courl to deter-
mine to what extent the record of such an instrument cperates as constructive
notice.(21)

V. WHO BAY TAZT AN ACKNOWLEDGZENT

Many ceses have arisen in which the acknowledgment has been taken by an
indivicdual not authorized by statute.(22) Such documents are not in proper
condition to be recorded and if they are aciually recorded no consiructive
notice will be imparted by the record.

Civil Code Sections 1180 through 118l contain a 1ist of the officers
authorized to tzke acknowledgments. These sections are based on the list in
the 1850 statute on Conveyances whichk has been preserved slmost intact with
the addition of a few other officere who may tske acknowledgments. The Notary
Public is the officer who generglly performs this task although the number of
officers with such authority is an extensive cne.

A. OFFICERS WHO MAY TAVE ACKNCWLEDEIENT WITHIN THE STATE:(23)

1. Justice or clerk of Supreme Court.
2. Judge of Superior Court.

(Acknowledgments taken may be in any part of the State of
Californie if taken by either of these parties)

3. QClerk of court of record.
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County Recorder.

County Clerk.

Court Commissioner.

Notary Public.

Clerk of Justice's Court of Class A.

Judge of Police or other Inferior Court.(2L)
(Acknowledgments by officers enumersted from #3 to #9
must be made in the city, county, city and county,

township or district for which the officer wss elected,
or sppointed.)

B, OFFICERS WHO MAY TAKE ACKNOWLEDEAENT QUTSILDE THE STATE OF

CALIFORNIA BUT WITHIN THE UNITED STATES:(25)

1.

s

Justice, judge, or clerk of any court of record of the
United Stetes,

A justice, judge, or clerk of any court of record of
any state.

A commiasioner appointed by the governor of this state
for that purpose.

Notary Public.

Any other officer of the state where the acknowledmment
is made suthorized by its laws to take such proef or
acknowledgment.

When an acknowledgment is taken outside of the stste in accord with the
laws of the place where the acknowledgment is made, & certificste is requiresd
from the clerk of a court of record of county or district where such scknowl-
edgment is taken that the officer certifying to the same is authorized by law
30 to do, and that the signature of the said officer to such certificate is
his true and penuine signature, and that such acknowledgment is taken in
accordance with the lsws of the place where the same is made.(28)

4 similar certificate was formerly required when an scknowledgment made
by & Justice of the Peace was to be used in any county other than the one
where the Justice resided. This provision was repesled in 193%.(27)

C. OFFICERS WHO MAY TAKE ACKNOWLEDGMENT QUTSIDE THE UNITED STATES:(28)

1, A minister, commissioner, or charge d'affairs of the United States.
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2. A consul, vice consul, or consular agent of the United States.

3. A Judge of a court of record of the country where the proof
or scknowledgment is made.

L. Commissioners appointed for such purposes by the Covermor of
the Stete, pursuant to speciel statutes.

5. A Notary Publie.

In 1943, & special provision was added to the code giving certain mili-
tery personnel authority to notarize documents. This provision is at presant
in force until the 9lst dasy after final adjournment of the 1351 Regular Seesion
of the Legislature.(29)

D. RIGHT OF DEPUTIES TO TAKE ACKNOWLEDGMENT:

A deputy may under the common law do the acts his principal may perform
by virtue of his office.(30) This means that if the principel may acknowledge
documents, & deputy may do sc also. His right does not necessarily, therefcre,
depend upon a specific statute covering him. However, Civil Code Section 118L
provides that a deputy appointed by law by any of the persons who may take
acknowledgments will have the power to teke acknowledgments in the name of his
principal. Therefore, both common law and statutory law authorize deputies to
acknowledge instruments for their principels provided the principals have that
suthority.

E. ACENOWLVDGITENT BY OFFICER WITH PERSONAL INTERECT:

I+ hes been repestedly held that an officer may not take an acknowledgment
if he is personally interested in the transaction.(l) This means that the
grantee, mortgagee, or any beneficiary under the instrument is disqualified
from tsking an acknowladgment. If such officer does take the acknowledgment
and the document is recorded, the record will not impart constructive notice to
third parties,

Where there are several grantees, an scknowledgment taken by one of them
will not ecompletely invalidate the instrument, OSuch an acknowledpment will
affect the rights of subseguent purchesers only. When the instrument is re-
corded a subsequent purchaser will not be put on notice of the interest of
the particuler party who made the acknowledgment. He will be put on notice
of the interest of the other parties, however.(2)

The guestion of whether one of seversl grantors may take the acknowledg-
ment seems to be an open one in California. The cases in which a party has
been disquelified all seem to involve an acknowledgment by the grantee.(3)

Agents of the parties are qualified to teke the acknowledgment and it
seems this is true even if they have an interest in the trznsaction.(L)
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V. CEREMONY OF ACKNOWLEDRENT

The Civil Code requires the acknowledging perty to appear in person and
requires the motary to know or have ssztisfactory evidence on cath or affimmation
of s eredible witness, that the person making such acknowledgment is the indi-
vidual who is described in and who executed the instrument; or, if executec by
& corporation, that the person making such ackmnowledpment is the president or
secretary of such corporation, or other person who executed it on its behalfl,
Civil Code Section 118% covers this situation,

The officer is required to have personsl knowledge, which is an acquain-
tence sufficient to establisk identity.(5) If this is not complied with, the
officer may be lisble in dameges for the results of a forgery or frsud, for
certifying to the signature without sufficient personzl knowledege of the person

acknowledging. (&)

The actual ceremony is very s=imple. It merely consists of an acknowleds-
ment by the party to the instrument that he executed it. The notary accepts
this statement and makes out a2 certificate that such acknowledgmeni was made.

VII. CERTIFICATE OF ACKNGWLEDGMENT: FORM

The final duty of the notery is to endorse the instrment or attach a
certificate of acknowledgment substantially in the form prescribed by the code.(7)
The purpose of this certificate is to establish the identity of the grantor ard
the genuineness of his signature, and of the instrument to which it is attacied.
It provides a gusranty that.the instrument is not a forgery.(8)

Civil Code Section 1185 provides the form of certification which may be
used, It is not essentisl that it be identicel, but it must be substantislly
as provided in the code.

The form suggested in the code is as follows:

nState of..., County of..., ss. On this... day of..,, in the yeer...,
before me (here insert name and quslity of the officer), personally
appeared..., known to me (or proved to me or the osth of...) to be

the person whose name is subscribed to the within instrument, and
acknowledged that he (she or they) executed the same.”

Special forms are provided in the code when the acknowledgment is made
by a partnership, corporztion, or attormey in fact. Civil Code Sections 1150,
1190a, 1192 contein these forms,

Formerly, a specisl form was required for acknowledgments of married
women, but this reguirement has been abrogated. An acknowledgment of a married
womar is now taken and certified in the same manner as if she were unmarriec,
Givil Code Sections 1191, 1186, 1187 cover such matters.
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VIII. CERTIFICATE OF ACKNOWLEDGMENT: CONTENIS

The certificate is required to show the following factors:

A. That the acknowledsment was taken within the officer's territerial
jurisdiction. Both a statement of the area in which the ackmowledzmenti was
taken and a recital of the county in which the officer was appointed or elecied
mist be included, If either is omitted or if there is an ambiguity betwesn the
two, the ceriificate is void and no constructive notice will be imparted fronm
the record of such instrument.

B. 'The name of the acknowledging party; recital that he is known or
proved to the officer by oath of witness (naming the witness) to be the person
whose name is subscribed to the instrument acknowledged. If this factor is
omitted the record will not constitute constructive notice,

C. The fact of acknowledzment. This estops the acinowledging party fron
later denvinz executicn of the instrunent in most cases. It is a validation
of the dnstrunent.

B. Name and quality of officer and seal if he is required to have official
sezl. If any of these three are missing, the instrument will be valid belween
the parties, tut will not impar? notice when recorded,
thes= rejuirec elementis.

Ti. OTHER METHODS OF PFAOTING EXECUTION. CF AN INSTRSENT

Firsi: Proof of the execution of an instrument, when not acimewledged, may be
made either:

By the party executing it, or either of them, or
By a subseribinz witness, Civil Code Section 1195.

If vy a subseribing witness, such Wwitness must be personally
known to the officer taking the proof to be the person whose
name is subseribed to the instrument as a witness, or must

be proved to be such by the ozth of a credible witness. OCivil
Code Section 11%5,

The subscribing witness must prove that the person whose name

is subscribed to the instrument as a party is the person described
in it, and that such person executed it, and that the witness sub-
scribed his name thereto as a witness. Civil Code Section 1197,

Second: Proof may be made by handwriting of the party and a subscribing
witness under certain circumstances. For example, when the
parties and subscribing witnesses are dead, non-residents of the



state; residence is unknown; subscribing witness conceals him-
self or cannot be found with due diligence; refusal to testify
for a certain length of time. Civil Code Sections 1198, 11965,

When proof is made in either of these two methods it must be
certified to by the officer taking it. Proof mey be taken by
the same officers who may take acknowledgments., See Section V
above for discussion of which officers may take acknowledgment
or proof.

Third: Any person interested under an instrument entitled to be proved
for record, may institute an artion in the superior court
againast the proper parties to obtain a judgment proving such
instrument. Civil Code Section 1203,

A certified copy of the judement in a proceeding instituted
under this section entitles such instrument to record, with
1like effect as if scknowledged. Ciwvil Code Section 120L.

These methods of proof may be substituted for an acknowledgment and if the

statutory requirements ere complied with, the record of an instrument proved
in either of these three ways will impart constructive notice to third parties,
The other effects of proper recordation will follow as well.

I. METHOD QF CORRECTION OF CERIIFICATE

If a defectively acknowledged instrument is recorded, a subsegueni pur=-
chaser will mequire title free of any interest created under that instrument,
provided he does not have asctual notice of it. To aveid such a result, the
legislature has allowed any interested party to bring an action in the su-
perior court to obtain a judgment correcting the certificate.(9) When such
a judgment is obtained, a certified copy of it attached to the instrument
entitles such instrument to be recorded and it will be treated in the same
manner as if scknowledged.(10) This means that s subsequent purchaser taking
title after recording of the instrument with the attached copy of the judg-
ment would be put on notice of facts contained therein, and of the legal
effect of the instrument.

XI. CONFLICT OF LAWS RULE

¥When an scknowledgment is made outside the State of California in
accordance with the laws of the state in which it was made, the California
courts are reguired to recognize it as a vzlid acknowledgment. Civil Code
Section 1189 states that "any acknowledpment taken without this state in
eccordance with the 1aws of the place where the acknowledgment is made,
shall be sufficient an this state..., ™ This section further provides that
a certificate of the clerk of a court of record of the county or distriet
where such acknowledgment is taken that the officer is authorized to take
acknowledgments gnd that his signature is true and genuine, and that the
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zclknowladent is taken in sccordance with the laws of the place where it
is made, shz1ll be orim= fscie evidence of the facts ststed in the certifi=-
cate of said clerk, This eertificate will be of immortance in offering
the instrument scknowledged outsids the stete for record or in evidence.
If, however, the aclmowledyment would be good unaer California laws and
the o 7icer is authorizes by our statutes to taks acknowledznents outsis
the state, this certificate from the clerk of the cirer stote is not Te-

guired, (11)

XIT, ASTROACTIVS =EZECT OF SIaTTeS

The validity of an acknowledgment is dependent upon the laws in eflect
at the time when the acknowledzment is made, Lo retroactive effect is given
to the statutes providing for the mamner of acknowlesdgment, proof and
certification.(12) If the instrument was acknowlerdred in accordance with
the laws in existepcs st the time the ceremony was perflormed, it has b=
same ;orce in evidence, and may be recorded in the same manner and with the
like effect, &5 conveyances executed and ackrnovledged in accordance with

the present statutes.(13)
iz ila  SOnCIABTONH

This chaoter has emphasized the reguiremenis of a valid acknowledpment
and the purpose and effect of it, It has pointed out the effect of =
defactive acknowledrment ansd the possibility of curing such defect. It hars
¢onsidered substitute methods of proof of instruments and when they are
eveilzble. In & subsequent chapter, cases invelvins the effect of recorcing
defectively scknowledzed instruments will be discussed.
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FOOTHOTES TO CRAPTER B: PREAEQUISITES TO RECORDING
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17.
18.
1%.
20.

21.
22.

De Wolfskill v Smith, 5 Cal App 17L.

See Chapter 7.

De Wolfskill v Smith, cited supra, footnote #1.

Gordon v City of San Diego, 108 Cal 26l; Fogarty v Finlay,
10 Cal 236.

Gage, D, D., Land Title Assuring Agencies (1%37), p. 28.

Bryan v Ramirez, B Cal L6I.

Fogarty v Finlasy, cited supra, footnote #L.

Middlecoff ¥ Hemstreet, 135 Cal 173; Landers v Bolton, 2& Cal 393,

Civil Code Sections 1262, 1256.

-

Corporations Code Ssction 307

Civil Code Sections 1735, 173.

Hale v Pendergrast, L2 Cel App 10L; Kelsey v Dunlap, 7 Cal 160;
Woif v Fogarty, b Cal 22L.

See Chapter 7.

For citations of wvarious curative statutes see Chapter 1.
Civil Code Section 118%,

Civil Code Section 1152.

Civil Code Sections 1185,11%0.

Civil Code Section 1130a.

Civil Code Section 12L2.

See 1 Cal Jur Acknowledgments Section 3L, p. 270 for s discussion of
the original provisions for married women's conveyances.

See Chapter 7.

See for example McMinn v C'Connor, 27 Csl 238, in which an acknowledg-
ment wss teken by a Consular Agent. Under the statute applicable at
the time of this csse a Consular Agent was not authorized to take
acknowledgments.
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Bank of Woodland v Oberhsus, 125 Cal 320; First National Bank ¥ Merrill,
1A7 Cal 352 in which stockholder of grantee corporation took acknowledz-
ment. Court held it was proper in spite of pecuniary interesi stock-
holder naturally had.

Kelsey v Dunlap, cited supra, footnoie #12,

Political Code Section BOl; Governmant Code Section B21L,

Civil Code Section 1188,

wedel v Herman, 5% Cz1 507.

Civil Code Jection 1202.

Civil Code Section 120L.

Holland v Hotchkiss, 162 Csl 366,

Civil Code Section 120%.
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Chapter 6: EFFECT OF RECORDING - IN GENERAL
(Zy University of Southern Caliiornia)

I. INTRODUCTICH

The common law had no such requirement as recording. The instrument
wiich was first executed was given priority over amy instruments subse=
quently executed. Wwhen recording was permitted in England by the Statute
of 4nne, it was merely for the purpose of maintaining the common law
priority which the first purchasers already had. If a purchaser were first
in time of execution and recorded nis instrument before a subsequent pur-
chaser recorded his instrument, he was sald to have preserved the priority
which the common law had given him. Under this statute there w2s no pro=-
vision for constructive notice. In most situations tnis made no difference.
In one situation, however, it did make a difference. According to the com=
mon law if a prior purchaser acquired merely the equitable title and a
subsequent purchaser obtained the legal title in good faith, for value and
without notice of the prior purchaser's equity, the subsequent purchaser
would take the lepgal title free of the claim of the prior equity. This is
the only instance in which the common law departed from the rule of "first
in time is first in right." In this situation notice was important. The
English courts held that recording the instrument under which the prior
purchaser acquired his equitable title would not give notice to the subse-
quernit purchaser of the legal title. He would still receive title free of
the claim of the prior equitable owner if he had no actual notice, acled in
good faith, paid value and recorded first. The statutes in the United
States, including the California statute, provide that the record constitutes
constructive notice to any subsequent purchaser., Therefore, in a case like
the one just discussed, the subsequent purchaser of the legal title would
have notice from the record of the equitable interest in the prior purchaser
and would not be able to claim that he was a bons fide purshaser. Civil
Code Section 1213 provides for this doctrine of constructive notice. This
doctrire should not be relied on in cases where it is sufficient to state
that the prior purchaser by recording has preserved his common law priority.
The courts rely on the doctrine of constructive notice heavily, however, anc
decide most cases on the basis of whether a subsequent purchaser had notice
from the record or not which would affect his standing as a bona fide pur-
chaser without notice.

These matiers are discussed in more detail and authority cited in the
Introductory Chapter.

I1. EFFECTS OF RECCRDING ULDER THe CALIFORNIA RECORTING STATUTE

As has been discussed before, an "instrument" must first be authorized
and must comply with the prerequisites to recording before it may be
recorded. The recording must then be completed in proper fashion. That is,
tne instrument mist be properly filed with the proper otficer in the proper
county, and properly transcribed and indexed. When these matters have g1l
been completed the results will be as follows:
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(1) A prier purchaser who records first will have priority over
subsecuent purchasers who record later, since by recording he has pre-
served nis common law priority.

(2) He will also have priority over a %or purchaser who has failed
to record or wno records later, according to the provisions of Civil Code
Section 1214,

(3) The record of his instrument will operate as constructive notice
to subsequent purchasers to prevent them from claiming as bona fide pur-
chasers without notice. This doctrime is relied on by the courts frequently
in protecting prior purchasers agzainst subsequent purchasers. For example,
the courts have reiterated the statement that the purpose of the renording
statutes is to protect the true owner of the legal title against the claims
of subsequent purchasers, by conclusively imputing to such purchasers notice
of all previously recorded corveyarnces.(l) Civil Cods Section 1213 pro-
vides for this notice as follows: U"Every conveyance of real property
acknowledged or proved and certified and recordad as prescribed by law from
tne time it is filed with the recorder for record is constructive notice of
the contents thereof to subsenuent purchasers and mortgageesj...”

Since this statute is in derogation of the common law, it must be
strictly construed.(2)

It is important to inguire as to when the notice begins to affect sub-
sequent purchasers. Civil Code Section 1170 states: "An instroment is
deemed to be recorded when, being duly acimowledged or proved and certified,
it is deposited in the recorder's office, with the proper oftficer, for
record.” Civil Code Section 1213 requires proper recording before notice
begins to affect subseguent purchasers.

If an error has occurred in tne recording process so that a purchaser
could not find the document that nas been recorded or if the document is
never actually copied into the record books, no constructive notice will
follow. An exception is made when the instrument is copied into the wrong
book, but indexed in the proper book and in the proper manner. In that
case, Government Code Section 27327 provides that the instrument will
impart. notice of its contents to all persons from the date of such inde
Errors are discussed in Chapter &,

It should also be noted at this point that the record only gives notice
to certain persons. These persons include subsecuent bona fide purchasers
and mortgagees. It is not notice to subsegquer’. creditors. 1t is not notice
to prior purchasers and mortgagees. However, if a prior purchaser or mort-
gagee fails to record before a subsequent bona fide purchaser or mortgagee
records, the pricr purchaser will not be protected against the subseguent
purchaser who records first and meets the regquirements of Civil Code Section
121li. This result is because of the terms of Civil Code Section 121k and
not because of the doctrine of constructive notice.
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Finally, taere is tne orolblenm of what -atters the record will give
notice or. Civil Code Section 1213 states that thie "record is constrnge
tive notice of the contents thereaf..." This has Leen expanded by the
cases to include some other matters which arise by reason of recitszle in
the recorded instrument or by inference irom statemants in the revord.
This problem is discussed in detail in Jhapter 10, "latters of Thich
record Imparts otice."

(4) An acthoriged instrument which has been properly records | may
be read in evidence without further proof. Section 1951 of the Code of
Civil Procedure provides:

HEvery instrument conveying or affecting -eal proeperty, acknowledged
or proved and ceriified, as providec in the Civil Code, ray together
with ihe certificate of acknoileigrment or proof, te read in eviuence
in an action or proceeding, without further proof; slso, the oviginzl
recore of such converance or irstrunert thus acknowiedped or proved,
or a certified copy of the record of such conveyance or iistrmurent
thus acknowledged or proved, ray be read in evidence, vith the Jike
effect as the original instrument, without further procl."

=1}

AIILTE W AECORE URLER THE CALTSSNIA RECORDING STATUTT

11T« FLERCT

-

Civil Code Seciicn 121l provides that an instrument widck i= net
recorced will be void as against subsecuent bona fide purchasers or norl-
gagees who record first. Chepter 11, "Effect of Failure to lecord,"
discusses the cuestion of who ray assert the irvalidity of an instrurert
wnich has not Leen recoprded properly. It discusses the provlems of pur-
crarer for value, in pood faith, and without notice,

This chapter is limited to recording of "instruments" whtich constitule
“eonveyances" as defined by Civil Code Section 1215. Other docurents, such
zs writs of sttachment, 1is pendens, et cetera may be recorded under waricus
statutes. Those statuies or cases interpreting them determine the effect cf
recordirs the specific documente involved. These matters were discussed in
detail in Chapter 2, "Isstruments Which are Authorized to be Hecorded",
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Chapter T¢ EFFECT OF RECORDING ULNAUTHORIZED, VOID, OR DEFISIIVELY

ACKLJVLEDSED INSTAUMERTS s e e et
(By University of Southern California)

I. INTAODUCTION

Generally, when an instrunent which is authorized by the general
recording statute and complies with the prerequisites to recording, is
properly recorded, several beneficial results follow. These were dis-
¢ussed in Chaptsr 6, but will be enumerated here.

(1) Recording of an instrument which has been executad first in
time results in the maintenance of the grantse's common law priority.
He will be protected against purchasers who later obtain interesis in
the same property and reccrd their instruments even if they meet the
rejquirements of bona fide purchasers.

For example, A purchases Slackacre from B by a deed which is prog-
erly acknowledged and certified, and wnich Z records. Subsequently, A
attempis to convey the sanme property to C, a bona fide purchaser, who
records his deed subseguently to the recerding by 5 of his desd.

At comnon law, B would have priority since he is first in time and
is protected against subsejuent surchasers.

According to the California wiew, recording by B prior to C's recori-
ing maintains the comion law priority which B already had. This priorisy
may be lost, howsver, by failure to record before a subsequent bona Iide
purchaser records under the terms of Civil Jode Section 1211

(2) By recording, B has in faet put subseguent purchasers on notice
of nhis interest from the record. In most cases, it is not necessary to
discuss constructive notice from the record, since the common law ru‘e of
first in time will apply, provided the first purchaser records first.

There is, however, one situation in which it is necessary to discuss
constructive notice. That is when a party is protected by the recording
statute who would not have been protected at common law.

The most familiar example of this is the purchaze by A of the eguit-
able title and the subsequent purchase by C of the legal title in good
faith and for wvalue, without notice of the prior sale of the eguitable
title. At common law, the purchaser of the eguitable title, slthough
first in time is not protected as against a subsequent bona fide purchaser
of the legal title. Under the California recording statute, Civil Code
Section 1213, the subsequent purchaser, B, is said to have constructive
notice of the purchase of the eguitable title by A, provided A has re-
corded his insirument properly before B records.

In this situation it is proper to discuss constructive notice. In

any other situation in which a prior party who purchases the legal title
records first he is merely maintaining his common law priority. He is not
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giving constructive notice to subsequent purchasers as his main purpose

of recording. lowever, as will be seen from cases discussed in this chap-
ter, the courts use the doctrine of constructive notice in zimost all
cases, when it would have been suificient to say the first purchaser pre-
veils because he retained his common law priority by recording rather than
by saying the subsecuent purchaser was put on constructive notice from the
record of the first instrument. In precticzl effect there is no difference
which line of reasoming is followed, but technically, the courts relying on
the doctrire of constructive netice in such a situation have failed to
aralvze the situaticon corpletely.

The foctrine of constructive notice is important in determindng whether
a subsecuent purchaser is bona fide and meets the requirements of a bona
fide purchaser. This is a proper use of the doctrire aside from the prior-
ity cuestion. latters wnich he learns from the record Such as recitals,
information leading to the discovery of other documents, and cther data,
affect the purchaser's standing as a "bfp." Tris in turn, of course,
affects his rignt to grotection under Civil Code Section 121y against prier
urrecorded instruments. In this sense, therefore, it is proper to discuss
constructive notice in certain instances. However, the courts have a ten-
dency to rely toc heavily on this doctrine and ipnore the rule of recordirg
for the purpose cof maintaining common law priority. The cuestion of notice
as it affects the status of a bona fide purchaser is discussed in Chapter 11.

{3) The recorcing statute makes another radical change in the cormon
law rules of priority. At common law orly a prier purchaser had pricrity.
Under Civil Code Section 121L a2 subsequent purchaser who records before a
prior purchaser does is protected arainst thot prior purchaser, provided the
subsequent purchaser meets the requirerente of that statute of good faith,
payment. of walue, and no notice.

For exarple, A conveys to B who does not record. A then conveys te C,
a bona fide purchaser, who records before 5 records. Civil Code Section 1214
states that the conveyance to B is void as to , provided he meets the statu-
tory reguirements anc records DroperLy.

In conclusion, it will be seen that a purchaser who records his instru-
ment is entitled to protection against subsecuent purchasers according to one
of two theories and he is also protected asainst prior parties who failed to
record.

These results only apply in the following situation. The instrument
wiich is recorded must be a wvalid ipnstrument, must be authorized by the gen-
eral recording statute, and must be properly acknowledged, certified and
recorded.

If the instrument is not recorded, or fails to meet ithe prerequisites
required by the code, or is not auathorized, tnese results de not follow,
The result in suchk cases is that the instrument ies penerally void as %o sub-
quent purchasers and is not protected arainst prior unrecorded instruments.



There are some instances in which this does not necessarily resplt, For
example, an instrument may be authorized ty some specific statute other
than the general statute and have some of the effects of recording. For
discussion of this, see Chapter 2. Also, an instrument may be acknowledped
by only some of the parties who executed it, which makes it defective, bul
some results of recording will follow. This is discussed below.

The purpose of this chapter will be to point out the results of record-
ing instrumernts whiek de not comply witn the reguirements of the type of
instrument which the code contemplates in the recording statute. This may
be because the instrument is not authorized, is woid, or defectively acknow-
ledged, or defective in some other manner., These problems will be discussed
under the following headings:

(1) Effect of Recording Unauthorized Instruments

(2) Effect of Recording Unmacknowiedged or Defectively Acknowledged
Instruments

(2) Unacknowledged Instruments
(b) Defectively Acknowledged Instruments
{(c) Instruments Acknowledgec by GRANIEE only
(d) Instruments Acknowledged by GRANTOR only
(e) Instruments Acknowledged by Some of the Grantors
(3) Effect of Hecording Veoid Instruments
(L) Effect of Recording Instruments Net Under Seal
(5) Effect of Recording Instruments Containing Errors (See Chapter £)

II. EFFECT UF RECORLING URAUTHURIZED INSTRUMENTS

The question of what instruments are authorized by the codes and stat-
utes 10 be recorded has been considered in Chapter 2. This section will
deal with instruments whick are clearly not authorized to be recorded.

When an instrument not aunthorized by the generzl recording statute is
recorded, it is treated as if it had never been recorded. Neither Civil
Code Section 1213 nor 121l will apply to protect tne grantee. This means
that such a grantee will not be protected against subsecuent bona fide
purchasers who record properly. He will not be protected against a prior
purchaser who failed to record instruments. The court generally states
that the record of an unauthorized instrument will not pive constructive
notice to subseguent purchasers to prevert thneir qualifying as bona fide
purchasers without notice under Civil Code Section 121k,

The instrument may possibly be authorized by some specific statute
other than the general recording statute. In that case, the effects of
recording will be determined by tne particular statute inveolved., For a
giscussion of these various statutes ang tne effect of recording instmu-
ments unger them, see Chapter 2.
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Wnen a void instrument is recorded it is not given amy validizy what-
soever. This problem was Giscussed in the cases of People v Harwold(1)
and Feople v D":ﬁnan,{?} Both of these cases invoelwved 4ne recording Of

instraments whica Dad Deen -D"‘Eed.

Early cases decided under the 1850 statute declared tnat an exscutory
contract to purchase was not entitled to be recorded. Fresent decisions
permit recording of such an instrument, on the theory that it involwves a
corveyance of an equitable interest in land and, therefore, is authorized
by the general recording statute, Government Code Section 27322. The early
cases held that since this instrument was not entitled to record, no con-
structive notice would follow from the recordation cf such an instrument.
Tn addition, the vendee would not be protected against prior purchasers who
failed to record their instruments. The contract was treated as ir never
racorded.

The modern view is that such contract may be recorded and when
recorded the resul=s of recordation will follow.{3) When the prior instru-
ment is one conveying zn eauitable interest and the subsequent instrument
conveys tne legal title, it, i« necessary to rely on the doctrine of cone
siructive notice to protect the prior party. The common law would protect
orly the purchaser of the legal title in such 3 sitmation. Vhen, however,
t.:rier'._ are tyo successive durchassrs of the eocuitabls title (vendees under
a2 contract of szle) the first in time will be protected if he records
first. There 1s no necessity of discussing construciive notice in such a
czse 2'thoush the courts do consistently. The courts generally have a ten-
dency to say that the second purchaser nas constructive notice from the
record of the first instrument and, therefore, he takes subject therets.
It is better w rely on the rule that recording -n sueh a situation resulis
in the retention of the comwon law priority which the first vendee already
has.

Singe tnis is the result of recording an unauthorized instrument, the
courts have been liberal in decidirmg that most instruments shaild be con-
sidered authorized.(h)

Of course, it rust be noted that if tne insirument of record is actue-
ally seen by tne subsequent ovurchaser, he will be held to have notice
recardless ol whether it was a type authorized or not.(5) 7he reason for
such a rmile is obvicusly to prevent the law from protecting subsequent our-
cnasers who do not require such protection and indeed do not deserwve it,
Tne same result is reached when the purchaser has notice of such facts and
circumstances that would put a reasonable man on inmuiry as to the exist-
ence of such a document. This reasoning runs through the entire law on
recordation and constructive notice and is based on a sound public policy.

I11. EFFECT OF RECORDING DEFECTIVELI ACKNOYJLEDGED TUSTRUMENTS

In Chapter 5 the prerequisites to recordation emumerated by the code
were discussed in detall. The purpese of the present discussion is to
analyze those cases in which the prereguisites hiave not been complied with
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and to determine the effect of recording these defectively acknowledged
instruments.

Before discussing this effect, it is necessary to consider the ques-
tion of whether such instruments are proper to be recorded. That is, will
the Recorder be required to accept such documents for recordation? If
they are accepted for record, the next problem to be considered is what
the result will be of recording. That is, what effect it will have as to
various parties.

The courts have consistently stated that nc matter how large or small
the defect, an instrument with a defective acknowledgment is not entitled
to -be recorded. This is true of the cases interpreting the present ﬂode_
sections and the 1B50 statute.(6) The basis for this is that the formali-
ties are a necessary part of the conveyance, without which an instrument
cannot be adritted to record. Since the recording act is in derogation of
the common law, the courts are very strict in their interpretation and all
statutory prerequisites must be complied with.(7)

Examples of errors made in the acknowledgment include:

(1) Lack of an acknowledgment.

(2) Failure to show in the certificate that the person acknowledging
the instrument was perscnally known to the officer.

(3) Acknowledgment taken by one with a pecuniary interest in the
transaction.

(L) Acknowledgment taken by one not authorized by statute to take
aclknowledgments,

(5) Venue and jurisdiction omitted; no showing that the officer was
within his aree when he toock the acknowledgrment.

In all of these situations, the instrument is not proper and should not be
admitted to record.

In certain instances, however, an acknowledgment is not a statutery
prerequisite, and of course, in such a case the instrument may be recorded
without such formality. An illustration of this is a sheriff's duplicate

certificate of sale, which may be recorded without acknowledgment, proof,
or certifica.tinn.(ﬂj

A situation in which the courts have compromised is in the recording
of an instrument acknowledged by some but not all of the executing parties.
It is entitled to record,(9) but it may not have the beneficial results of
recordation. The question of what results will follow is a troublesome
problem and the courts have arrived at different results depending on which
individuals have acknowledped the instrument.
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The effect of recording defectively acknowladged instruments is gen-
erally the same as if the instruments had never been recorded.

(1) The purchaser who is first in time by recording a defectively
acimowledged instrument fails to maintain his common law priority. He
will not have priority over a subsequent purchaser who recerds first,
having met the statutory requirements of bona fide purchase. Such an
instrument is treated as unrecorded and under Civil Code Section 121k will
be void against subsequent parties who record properly.

(2) The record of such an instrument fails to operate as constructive
notice to subsequent purchasers under Civil Code Section 1213.(10) This
means that a subseguent purchaser can claim to be bona fide and without
notice from the record. He will then prevail over the prior purchaser pro-
vided he has no notice from other facts and circumstances. The record will
not affect his status as a bona fide purchaser without notice.

(3) The purchaser who records a defectively acknowledged instrument
will not be protected under Civil Code Section 121l as against prior pur-
chasers who have failed to record their instruments. The common law rule
af first in time will generally prevail as betwsen the purchaser of an
instrument defectively acknowledged and recorded and & prior unrecorded
instrument. It is the same as if both instruments were unrecorded.

(L) The parties may assert the validity of the instrument.(11l) Lack
of an acknowledgment will only affect the walidity as to third parties. &
few instruments, however, mmst be acknowledged in order to have any wvalidity
at all. An example of this is a declaration of homestead, which must be
acimowledged for validity.

(5) Althouzh a defectively acknowledged instrument is void as to cer-
tain subseguent parties it will be valid as against subsequent purchasers
with notice, either actual or constructive,

When a subsequent purchaser has actual notice of an instrument which
is defectively acknowledged or not acknowledged, he will take subject to the
interests created thereby. This i= to prevent frauds.(12)

Constructive notice from facts and circumstances is still a part of the
California law to a certain extent.(13) Therefore, if a purchaser has
knovwledge of certain facts which would put a reasconable man on inguiry as
to the effect of an instrument, whether acknowledged or not, he will be
charged with notice of the facts he would have garnered from a reasonable
investigation. The problems of notice other than that derived from the
record are discussed subsequently in Chapter 11, and in Chapter 2 of PFart IV,
They present a very serious situation and lend an element of uncertainty to
every conveyance. A purchaser can theoretically search the record, but it
is very difficult for him to go beyond the record and decide what he should
search and what he should know to be sure he is acquiring a clear title,
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An $1lustration of the application of the rale cf aclual rotice is
cortainecd in the case of Hamrond Lurber Co. v Toubizr, {14} The Varmord
case jnvolved a claim of mecharics'! lien made by @ mechanic who Fad actual
notice of a prior trust deed on the property wixich had nal been properly
acknowledged but had been recorded. The courl held the trust deed had
priority over the mechanmics' lien in spite of the defective acknowledg-
ment, since the lien claimant had actual notice of the priecr trmst ceed,

Henrici v South Feathier Land Etc. Co.{l%5) inveolved constructive notice
from Tacts outslde the record. An agreement had been made hetween the
original grantor and erantee of certain land in which the grantor agreed
to supply the grantee with rater from the land which he retained, The
water was to be supplied for the use of the grantee on his land which he
had purchased from the grantor. The court held this constituted an ease-
ment on the grartor's land in favor of the grantee's land. A subsecuent
purchaser of the grantor's retained land which was subject to this case-
ment. (the servieni estate] clzimed that he should not be charged with
notice of the easement since the aprecment was not properly acknowiedpes
before recordation. The court held that from an inspection ol the aresz,
the easement could be determined by 2 reasonable mam zno an inguiry as to
its validity should have been rade. If such an inquiry was not mace, the
subsecuent purchaser woulé still be charped with notice of whatever he
would have discovered by a reasormable investigation. The court held,
therefore, that this purchaser had failed to ecarry out his duty of inves-
tigating and, therefore, that he would take subject to this easerent
repardless of any defective acknowledgment. The court relied on Civil
Code Section 1% which states: "EVERY person vhe has actual notice of cir-
cumstarces sufficient to mat 2 prudent man upon inouiry as te & particular
fect, has constructive noiice of the fact itself ir all csses in which, by
prosecuting sueh ircudry, he rmdrcht hiove learned such fact.!

The courts hatve from time to time criticized this doclrine of actual
notice and construciive nctice from factes sné circumsiznces since it
viclztes the poliey of the vecordinr act which thecretiecally crovides per-
sons are to be put ¢n notice only of matters which zre of record. However,
it is the law and has been emncizted ever ard over zpair by the courts.

When = homestead is involved, the court has refused to apnly the doc-
trine of actval notice or corstructive notice from facts and circumsiances.
In Lee v I} {1€), the court has refused to apply the doctrine of actual
notIce or constructive notice from facts and circumstances., In Lee v
Murphy (16), a defectively acknowledsed mortgage was recorded prior to a
homestead. The c¢laimant of a homestead had actual notice of the prior
mortgage, but was still upheld by the court when the mortcaree suved to
foreclose the mortgage apgainst the homestead claimant. This is at first
glance a peculiar case, but the court came to thir conelusion by a strict
interpretation of the statute irvolving homesteads. Civil Code Section
12u] states "The horestead is subject to execution or forced sale in satis-
faction of judgments obtaired:...(L) On debts secured ny rmortzares on the
premises; executed and recorded before the declaration of nomestead wns
filed for record," The couris held tast this rortrare was rot pronerly
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recorced pefore the declsration of horestead wes filed cue to the cefec-
tive sernouledzrent. ‘the court treated the recordation as mull snd vel
awl, therefore, no notice from the recorc would be possible, The court
ecntimied, however, and stated that the code section dost rot specifi-
cally rrovide for a sale of tne homestead wher the homestead claimant
lias aptual notice, out only wien there has been a proper recordation of
trne forrer instrument. An extrerely strict interprebztion of tne code
section is effected, but of course, it is true that the sympathles zare
with tiie szrty who homesteacded the property. Perhaps the court has come
tie =reper thing under the facts of the case, btut such a precedent does
cren tne door to fraud on the part of persons with actual potice. It is
certainly a different interpretation than that which is generally piven
vhen intevesits cther than horesteads are involved. This is the result
{ the specific language, however, confained in the horestead statute,
Other instmrents would corme uncer Civil Code Section 1217 which stetes
nin unrecorded instrument is valid as between the parties tuereto and
t-ose wiio have notice therecf." An instrument which is cefectively
acirovledred is treated as if urwecorded for the purposes of ihis code
sectianr,

There ave a few situations in which the results emncrated sbove will
not folles, 50 it will be necesssry to ro into more detail as 1o ihe
effects cf recordirg various tyvpes of defectively acknowledged instrurernt:.
The discussion will be included under tne following headings:

h. Effect of Hecording Unzclnowledped Insiruments.

2, Effect of Recording Defestively Acknowledped Instruments.

C. Effect of Hecording Instruments Acknowledged by the Crantee onl:.
L. Effect of Recording Instruments Acknwledge:; ty the Grantor only.
E. Effect nf Zecording Instrurmerts Aclnowledred by some of the

Crantors.

EROtAE S geadormpe jjmisgimapossy. Jrosgie me
.ﬁ.l BFsiad U HiuA I]“-J b et aas Il-r!lfl.u.-i. -‘..5-_.!:-i;-'.|---—

Jnen unacknowledsed instruments are recorded, the results are as dis-
c.ussed above. o constructive notice is riven by the record, and the
instrument is trested as void a= to suhsemient vurchasers who zre bona fide
ernc without noitdiee and pay wvalue =nd record., No nrotection is given
apainst 2ricr unrecorded instruments.

B. EFFECT {F FECLAIYLD YETLCTIVELY ACHROSLrTCGEL ILSTRUMENTS

Tie defects may consist of failure to show the person acknowledging
tue instrument wus kpown to the officer taking the acknowledgment, fazilure
tc scow the oroper vemue, and m=ny other irrverularities irn tne certificate
or the cererony nf ackrnowledgmert. ihe eflects of recordins such
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instruments are as discussed gbove. There i= no proteetion ageinst prior
persons who failed to record and nec notice to subsequert purchasers from
the record.

C. EFFECT OF RECORDING INSTRUME!TE ACKNCWLEDGED BY THE Ond' T== OOLY

Governnent Code Section 2725E states that the marty te acknowledge is
the "party whoe appears by the instrument to be the party whose real property
is affectzd or alienated thereby." This means that the grantee's acknow-
ledgnent is generslly worthless and superfluous.(17) However, if the grantes
has covenanted to do certzin acts or refrain from doing certasin scts on his
land it would seem that his acknowledgment would then be essentizl since his
real property would be affected by the instrument, Otherwise, his interest
in the real sroperty would not be sffected, only that of the grantor. The
custom seems to be to record instruments contsining the acknowled-ment of
the vendee only, but the courts have held they do not give constiructive
notice to subseguent parties. It would seem that a different result would
follow if the vendee had sctually made covenants affecting his land.

f a5 GAENTCE

IJ.!I-

D. EFFICT OF RECOSDATION OF INETRIMGENTS ACKNIWLEDGED
i 5

The granior iz generslly the only persen whe is iransferring ary
interez: in land or creating any encumbrance thereon, The poliey iE that
the acknowledmment of the parties whc actuslly E“E eresting an interest
real prooerty shouid be ineluded, but not that of oither pers=ons, evern if
ther are parties to the instrumert. Thereflore, Hhen e docursnt erbnchle
bty ‘he vendor alone is recorded (when he is the only one affecting inter
in property), it is perfectly proper.

gt
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The results of recording will be that the party who records will be
protected against subsequent bons fide purc“uSnrs who recor3d later znd
apainst prior parties who have falled to record. The record of such an in-
strument imparts constructive notice of its contentis to subsequent purchssers,(1°

E. EFFCT CT HEConDInG ISTRIMMETS ACKACWLEDGED EY S0iiS OF THE

G&"'J’I L

It has besn shown that acknowlediment by all of the parties to an
instrumernt is not required to admit the instrument to record. It has alsc
been shown that acknowledgment by the vendor alone will be sufficient and
the record will impart constructive notice and the vendees will be protected
ggeinst prior parties who failed to record. When the vendee alone acknow-
ledges the instrument, it may be recorded, but the benefits of recordiIng
generally do not flow.

The problem presented in this section is twofold. First, to whom will
an instrument acknowledped bv ons vendor when there are severzl vendors
impart notice when recorded? Second, to what extent will such instrument
imnart notice when it i= recorded? That is, will it e notice of the entire
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instrurent and all rights created tuereunder, or only notice of the inier=
a=ts created by the vendor who ackmowledged?

These problems were beth discussed in Bell v Sage(ly) which involved
Tereclosure of a chattel mortgage acimowledged oy ore of two parties to
the morizage. The case was fairly simple to decide, however, since the
court found that althoush two parties nad executed the mortgage; only one
had title to the chattel snd, therefore, that party's acknowledgment was
necessary. Since that party had not acknowledged, the instrument though
recorded with the other party's acknowledgment, did not constitute notice
to amyone. This is based on the requirement that the party who creates the
interest in oroperty by his conveyance must aclmowledge the instrument.

The court in Bell v Sage, however, gave a thorough analysis of the
probler and discussed the situatlion as if co-owners had been invelved and
crly one had acknowledged., The first cuestion diseussed was to wnom such
an instmment would be eonstructive notice. The court, relyving on Spect
v Gregs(20) and Fresno Caral Ete. Co. v Rowell(Z2i), stated "it has been
fneld that the record of an instrument scknowledged by crnly one of the pers
sons exscuting it is constructive notice to subsequent purchasers from the
one so acknowledging," The cases relied on by the court really do not con-
stitute stronmg authority for this propesition. The first csse, Spect v
Grecg, involved 2 power of attorrey to convey land executed by severzl
persons, but ackmowledped by only one. The only cuestion decidel in this
czse was that a certified copy of such power should be admissitle in evi=-
dence. It really siands for the proposition that such an instrument was
properly recorded, even though acknowledged by orly cne pariy. The case
does not discuss constructive notice. The second case, Fresno v Howell,
invelved an instrument acknowledged by tie vendor mut not by the vendee,
This it has been seen is sufficient to allow the instrument to be recorded
ard ic give constructive notice, It is a2 sltuation wihere the only party
who is affecting an interest in real property has scinowledped, That is
different from the situation involved where one of the vendors acknowledges,
tut not the others, since there are severzl persons who are convering or
encumbering land, who have not acknowledged the instrument.

This conclusion that the record would be constructive nctice to per-
gons taldng title from the party who acinowledsged, but not a5 to other
persons was followed by the Supreme Court in Duioss v Trainor.(22) The
court refers to Bell v §%%§, which stated "the court likewise held that an
elfective executIon or attestation by one grantor could not sunply the lack
of execution or attestation by ancther grantor, vtut the grantees of a
grantor who had not acknowledged the instrument or whose signature had not
been properly proved was not bound by the contents of the instrument."

The court in the DuRoss case states that a hearing had been denied by the
Sunreme Court in the case of Bell v Sage and that the gourt is in accord
with everything that was said in thal case.

The second duestion discussed by the court in Bell v Saze was: To
T

what extent would the instrument be notice to subsecuent purchasers? That
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is, would they be put on notice of the interests acouired by all persons
under the instrument, or only the interests acouired from the grantor whe
acknowledged the instrument?

The court reviews the authorities and concludes that "where there are
several grantors the acknowledgment of one of them is effective only as to
his own grant and not as to those of the other grantors, in the absence of
special statutory provision, and the record thereof is constructive netice

only of the conveyance of the one who made the acknowledgment.” (23)

This language is quoted by the Suprems Court in DuRoss v Trainor and
is approved very emphatically.

The problems presented by these cases can be illustrated as follows:

(1) X and Y are co-owners and convey by deed tneir cropert: to A.
The deed is acknowledged by X only &nd then recorded., 3etween
the parties, A has 2emuired a2 pood title to the entire properiy.

(2) X later conveys to B his interest in the property. 7 is charged
with constructive notice of tne forrer deed by X and ¥ to A
since he is dealing with tne party who had acknowledszed in the
first vlace. Therefore, 5 tzkes nothing.

(3) Later Y conveys to C nis interest in the properiy., Since Y had
not acknowledzed tne ceed to & the record ef the deed does not ive
consiructive notice o C. C inén aas priority over 4 as to half
of tne property and becomes & co=-owner witk A of the proverty.

(L) If X and ¥ subsecuently join in a comveryance to K after the
original conveyanceé to A, the resalt would apparently be as fol-
lows: K will be put on notice as to cne-half of the property,
since he is aealing with X, the party who acknowledged tne
original instrument to A. He will, however, take title to the
one=half tramsferred ty ¥ since he is neot on notice of amy former
conveyance by ¥ wh¢ had falled to record. K would tnen be a co-
tenant with A.

Before leaving the subject of defectively acknowledged instruments, it
is advisable to refer only briefly to the Curative Acts which have been
passed by the legislature from time to time piving the elfect of constructive
notice to the record of defectively acknowledged instruments after they have
been or record for a certain length of time.(2hi) The present statute, Civil
Code Section 1207, provides for constructive notice after the instrument has
been of record for one wvear.

IV. EFFECT OF RECORDING YOIT IISTHUENTS

A wvoid deed is unenforceavle and receives no validity from the fact of
recording. The courts have from time to time discussed the problem of cone
stietive notice in conmeetion with wvoid deeds. For example, in Vassault v




Austin(25) the court stated "we know ef no principle justifying us in hold-
ing that the record of a desd, void as to any person, was notice to such
person of anything, except, perhaps of the existence of the void instru-
ment." The case of Haight v Vallet(26), disapproved of this language 2nd
stated that a recorded veid deed is not notice of anything, not even of its
existence. It should be noted that when a void deed is involved there is
generally no question of constructive notice and, therefore, no need to
discuss it. The problem which usually results is whether a purchaser can
prove good title when one of the instruments in his chain of title was void
because forged or some other reason. The courts have held in such a situa-
tion that a void deed remains void and no one can claim rights through or
under it. No vitality is given by recording. There has in effect been a
break in the chain of title. This problem is discussed more completely in
Chapter 2 of Part IV involving defects in the recording system.

¥, EFFECT OF RECORDING INSTRUMENTS NOT UNDER SEAL

Historically, seals were renuired on ceriain instruments conveying
interests in resl property. Omission of such seal meant that the document
was not entitled to be recorded. If recorded, the record would fail as
ponstructive notice to third parties, and none of the other benefits of
recordation would follow. This is in accord with the policy of the court
to require all preregquisites te recordaiion to be complied with in order
to obtain protection from the recording statute. It is an example of the
strict interpretation of tne recording acts, due to the fact that they are
in derogation ©f the common law, wnich did not require recording in amy
instance.

Civil Code Section 1629 provides: "All distinctions betwsen sealed
and unsealed instruments are abolished." The result is that now either
type of instrument may be recorded and is trea%ed in the same manner. The
normal results of recordation will follow. The few cases decided under the
1850 statute which required the seals remind us of the severity of this
requirement which is merely of historical interest at the present time.(27)

VI. EFFECT OF RECURDING MARRIED WOMEN'S CONVEYANGZS

At the present time, married women are treated in the same manner as
if unmarried when they convey property. Civil Code Section 1187 has codi-
fied this as follows: "A conveyance by a married woman has the same effect
as if she were unmarried, and may be acknowledged in the same manner." This
has not always been true as can be seen from a reading of the 1850 statute
on Conveyances. A special form of acknowledgment was required, without
which a married woman's conveyance was invalid. In addition, a privy exami-
nation was required to be held by the notary not in the presence or hearing
of the woman's husband. The purpose of this was tc¢ avoid pressure or influ-
ence exerted on the wife by her spouse. The certificate of acknowledgment
had t¢ state that such an examination had been given. The examimation con-
sisted of questions involving the wife's desire to transfer this properly
and required a statement by her that she was doing this of her owo free will
and not as a result of any influence of her husband.



Hanmy of the cases involving defective acknowledgments are those
irvolving conveyances by rarried wormen before 1691 when this requirerment
was abolished, These cases all helc that if the formalities were not
corplied with, the comveyance was woid and not entitled to recorc. If
it were recorded, none of the berefits of recordation woule follew. No
protection woulc be given against either prior or subsenuent purchasers
under the recording stafute.

VII. COLCLUSION

This chapter has stressed the rule that instruments wrich are unauthor=-
ized either because not of the type contemplated by the code, or because
the statutory recuirements have not been complied with, are not proper
instruments to record. If, however, they are accepted [or recordation, a
subsequent purchaser will not be subject to the interests created under
these instruments. Such a purchaser will not be held to have notice of
the contents of these instruments or of inferences that coule be cathered
from the contents. Of course, if tne purchaser has actual notice or con-
structive notice from possession or facts and circumstances cutsice the
record, he will be required to investigate or be held to have notice of
what he would have learned from the investigation. A&As hze been seen in
this chapter, this is 2 burden on the purchaser, since he does rot know
where to look for this information, and is in vielation of the prineiple
of the recording act which is merely tc put psrties on notice of what
appears of record with the exception of matters of whieh they have actusl
notice. In addition, the party who records an unsutherized instrument is
not protected zgainst prior unrecorded instruments regardless of the good
faith with which he received nis conveyance, since he has rnot properly
recorded an authorized instrument prior to the recordation of ?T%we’?
instrument 25 renuired by Civil Code Section 1211,

This chapter has distinguished the problem of recordaticn of & void

instrument. Such an instrument is invalid and recording does not render
it valid. o one can claim eny rights through or uncer it.
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Chapter 8: EFFECT OF ERRORS IN THE RECORDED INSTRUMENT OR THE RECORDING
PROCESS (By University of Southern Lalifornia)

I, INTRODUCTION

When an instrument which is authorized by the general recording statute
is properly recorded (transcribed and indexed) after the formal prerequisites
have been complied with, the various effects as discussed in Chapter 6 will
follow. These include the following:

(1) The grantee will have priority over subsequent purchasers and mort-
gagees who recorc their instruments later. This is based on the fact Phat
the grantee by recording has maintained the cormon law priority which is the
result of being the first grantee in point of time.

(2) The grantee will have priority over prior purchasers who have failed
to record or who record subsecuently. This is based on Civil Ccde Section
121k which mzkes a prior unrecorded instrument woid as against a subseguent
bona fide purchaser who first records. Of course, the grantee claiming pro-
tection under Civil Code Section 121h must prove he purchased for value, in
good faith, without notice of the prior conveyance, and that he properly re-
corded his instrument first.

(3) The record of the instrument will impart constructive notice to sub-
sequent purchasers of the same property in the same chain of title., This
prevents a subseguent purchaser from claiming as a bona fide purchaser with-
out notice since he has notice from the record of the instrument. !Many courts
apply this reasoning when it would be sufficient to hold that a prior pur-
chaser who records first properly preserves his cormmon law priority. It is
not necessary in such a case to hold that the subseguent purchaser was put
on notice from the record and therefore, cannot claim @s a bona fide purchaser
and will take subject to the prior recorded instrument. The courts continue
to decide these cases on the basis of constructive notice, however. The
special situations in which discussion of constructive notice is necessary
were covered in detail in Chapters 1 and 6,

(L) The instrument may be offered in evidence without further proof of
execution.

When errors occur in the recording process an instrument is not properly
recorded. Therefore, the various benefits of recording listed above should
not be applicable., The instrument should be treated as if it had not been
recorded. The courts generally prefer to state that the instrument does not
give constructive notice to subsequent purchasers and therefore, they will
take title clear of amy interests acquired under that conveyance, They mist,
of course, meet the requirements of purchase in good faith, for walue, with-
out actual notice or notice of facts and circumstances which would lead them
to an investigation and finally, they must record their instruments properly.

As seen above, it is usually unnecessary to go into the guestion of construc-
tive notice.
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The purpose of this chapter is to discuss the extent tc which the courts
have feiled to give protection to parties who record instrumenis containing
errors or who record proper instruments but an error occurs in the recording
process, The courts have made distinctions according to the type of errors
invelved. The errors may be classified as follows:

(1) Errors made by the Recorder:

(a) Instrument copied inte wrong bock.
(b) Errors in indexing the instrument.
(e) Instrument transcribed incorrectly into proper record book.

(2) Errors appearing in the original instrument:

(a) Errors in description of property.

(b) Errors in instrument due to typographical errors (other than
errors in description).

(e) Error in name of the grantee.
II1. ERRORS MADE BY THE RECORDER:

A. INSTRUMENT COFPIED INTO WRONCG BOOK

The recorder is required to keep seta of books in which he copies the
documents which are deposited with him for record. The recorder may keep a
different set of books for each type of document which he is required to re-
cord. That is, he may keep a series of books entitled "deeds," & series en-
titled "mortgages,"” et cetera. In lieu of these individual books, he may
keep one series of books entitled "0fficial Records" in which he copies all
the instruments deposited with him for record. For example, he will copy
deeds, mortgages, trust deeds, etc. all into the same book in the order in
which they are deposited for record. If the separate books are used, how-
ever, for the different types of instruments, a problem arises if an inmstru-
ment 1s copied into the wrong book. This problem would not be so likely to
occur when the one series of books is used, although the instrument could be
copied into the wrong volume of "Official Records" or not copied at all. The
Government Code provisions relating to the books kept by the recorder are
discussed in Chapter L. These provisions were formerly in the Politiecal Code.

The case invelving copying of instruments into the wrong book is
Cady v Purser,(1) decided under the provisions in the Political Code involv-
ing the recording procedure, which have now been transferred to the Govern-
ment Code. In this case a prior mortgage had been deposited with the recor-
der for record, but had been copied into a book entitled "Bills of Sale and
Agreements," According to the statutes applicable at that time the mortgage
should have been copled into a bock entitled "Mortgages.” A subseguent bona
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fide purchaser of this property was held to take title without notice of this
mortgage, on the basis that when an instrument is recorded in the wrong book

of records it fails to operate as constructive notice to subsequent purchasers.
Therefore, if a subsequent purchaser acquires title to the property in good
faith, for value, without notice, and records {irst, he will prevail over the
prior mortgagee. According to the terms of Civil Code Section 121} this would
be the result. The court construed Civil Code Sections 1170 and 1213 together
and concluded that an instrument must be properly recorded in order to glve con-
structive notice.

The court stated, in discussing the requirements of recording:

"The policy of the law in this respect is to afford facilities for
intending purchasers or mortgagees of land in examining the records
for the purpose of ascertaining whether there are any claims against
it, and for this purposs it has prescribed the mode in which the re-
corder shall keep the records of the several instruments; and an in-
strument must be recorded as herein directed in order that it may be
recorded as prescribed by law. I1f recorded im a different book from
the one directed, it is to be regarded the same as if not recorded
at all."

The court then held that failure to record rendered the deed void as
against the subsegquent purchaser.

The court discussed the problem of constructive notice from the record
unnecessarily. It would have been sufficient for the court to have limited
its discussion to the holding that ean error in copying the instrument such as
occurred here made the situation the same as if it had never been recorded.
The mortgagee then had failed to preserve his common law priority and a sub-
dequent purchaser in good faith, for walue, without notice, who properly re-

gﬁad his instrument would have priority according to Civil Code Section

There are, therefore, two results of such an error:
(1) The inmstrument is treated as if never recorded.

(2) The record of such an instrument is not comstructive motice to sub-
sequent purchasers,

The philosophy on which the rule in Cady v Purser is based is that the
person who deposits an instrument for record has the better opportunity of de-
tecting the error by reading the record after the instrument has been eopied.
Therefore, the burden of correct transcription should be placed on him.

The court in Cady v Purser relies on Chamberlain v Bell(2) and Donald v
Beals(3) which both held a subsequent purchaser could rely on the state of the
record if an error had been made in recording. These cases involved errors or
omissions in copying, but did not involve recording in the wrong book. They

=209



are discussed pelow in the section on incorrect transcribing.

Prior to Cady v Purser there had been some cases decliding that for certain
purposes the filing of an instrument is considered to be recording of that in-
strument. These included the filing of a declaration of homestead and the filing
of an assigmment of an interest in real property for the benefit of creditors.
In Quackenbush v Reed(L) it was held that filing a declaration of homestead cre-
ated the homestead, even though the statute required such declaration to be re-
corded. A subsequent error in transcribing (omission of part of the acknowledg-
ment) the instrument did not affect the character of the property. As to home-
stead property, the declaration need not be properly copied into the correct
book. The ecourt in Cady v Purser distinguished this type of ecase by stating
that where filing is an essential step in perfecting a right, proper cooyving
will not be reguired. Where the purpose of recording is to give construciive
notice to subsequent parties, however, the instrument must be properly recorded

in tne proper book before amy constructive notice will be imparted from the re-
cord.

The case of Watkins v Wilnoit,(5) also prior to Cady v Purser involved the
filing of an assignment for the benefit of creditors. The assignment was sub-
sequently recorded in the wrong book. The caurt coneluded that the assignment
will be considered "recorded" when filed as against ereditors in existence at
the time of the assignment. In order tc operate as constructive notice to sub-
seguent purchasers and morigZagees, however, the assignment musti be recorded in
the same manner as transfers of real property, if the assignment involves real
property which it did in this case. This renuires proper copying inte the proper
book.

As against creditors the court held Civil Code Section 1170 applied which
states: "An instrument is deemed to be recorded when, being duly acknowledged
or proved and certified, it is depoaited in the recorder's office, with the
proper officer, for record." In order to operate as constructive notice to sub-
sequent purchasers and mortzagees it is necessary to comply with Section 1213,
however, which reads as follows: "Every conveyance of real property acknowledged
or proved and certified and recorded as prescribed by law from the time it is
filed with the recorder for record is constructive notice of the contents there-
of to subseocuent purchasers and mortgageesj...”

Therefore, a distinction is made in certain cases as to when an instrument
is recorded and whether proper copying is necessary. The conclusion is that
proper copying into the proper book is a necessary part of recording in order
for the benefits of the recording statute to apply. For certain other purposes,
however, this is not required. For example, for the creation of a homestead.

Another case prior to gggz ¥ Purser was Msherin v Qaks(6) involving record-
ing of chattel mortgages. Such mortgages are required to be recorded in the
Same manner as conveyances of real propsrty. The case of Meherin v Oaks applied
a theory different from Cady v Purser and stated that the grantee had fulfilled
his duty by depositing the instrument for the record with the proper officer as
required by Civil Code Section 1170. There was nothing more than this that he
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was required to do. This put the burden on a subseguent purchaser %o determine
whetaer the instrument was properly copied. If it was incorrectly copled, the
subseguent purchaser would still be put on notice of the terms of the original
instrument. The error in this case involved the omission of the verification
and part of the acknowledgment when the instrument was copied by the recorder,
but the court held the subsequent purchaser would be charged with notice of the
contents of the instrument in spite of this defect. Tne court in Cady v Purser
held this was dictum in the Meherin case and refused to apply that theory, since
in the Meherin case the subsequent purchaser had actual notice.

Other authorities have felt that the Meherin case stands for an entirely
different rule ignering the fact that the statements contained therein are
purely dictum. These authorities apply a practical approach and say that the
case stanas for the propesition that an error in copying which is not material
and does not involve the contents of the instrument will nmot prohibit ihe re-
cord from operating as constructive notice. Tnis theory has been spplied in
seweral cases discussed below,

This section deals mainly with recording in the proper bock but in order
te have a complete picture, it has been necessary to discuss some cases involv-
ing errors in transeribing when the instrument has been copied into the proper
book.

There are a few cases involving the question of what is the proper book.
Kent v Williams(7) held that a contract affecting real property was properly
recorded in a book marked "Covenmants'. A water right contract(8) and a contract
for the sale of land{9) were held properly recorded in a book entitled "Miscel-
laneous Records". The case of Fage v Rogers(10) held that since the statute
then in effect did not require coryinc of certificates of sale but merely re-
quired filing, it was proper for the recorder to file a sheriff's certificate
of sale with recorded deeds after copyinz it into the deed book and indexing
it as a deed. In the case of Fogarty v Sawyer(1l) a mortgaze containing a power
of sale was recorded in the book for "mortgzages". The court held this was the
proper book and it was not necessary for the instramant to be recorded alse in
the powers of attorney book. Recording in the mortgages book gave subsequent
purchasers constructive notice of the contents including the power of sale.

In 1509, Folitical Code Section L135a(12) was enacted providing that the
record would impart constructive notice to subsequent purchasers even if the in-
strument had been copied inte the wronz book, provided the instrument was in-
cdexed in the proper book. In 1947, this provision was transferred to Goverament
Code Section 27327. The case of Central Facifiec Ry. Co. ¥ Droge(13) intimated
that such instrument copied into the wrong book, but indexed in the proper book,
would be admissible in evidence without further proof of execution. This would
be logical since the instrument would be considered a recorded instrument and
all the benefits of recording should be applieable,

In add%tinn to being indexed in the proper book, the instrument must be
prnperly‘inue¥ed in that book. This problem of correct indexing as a requisite
for constructive notice and the other benefits of recordinz is discussed below.



B. ERRORS IN INDEXING THE INSTRUMENT

The Government Code provides for the type of indices which the recorder
may keep. He has an option of keeping one series of indices entitled "General
Index of Grantors" and "General Index of Grantees". The grantors and grantees
are alphabetically listed in these respective indices. The name of the instru-
ment is then inserted with a reference to the book and page where the instru-
ment has bean copied into the "0fficial Records". The recorder may prefer to
keep separate indices for each type of instrument. Such indices are used when
the documents are copied into separate books for each class of document. For
example, he may have two indices to the book im which mortgages are recorded.
These will be called "Index of Mortgagors of Real Property" and "Index of Mort-
gagees of Real Property." The indices are discussed in more detail in Chapter
i, "Manner of Recording."

If an error is made in indexing it would be impossible to locate the in-
strument. The only way it could be done would be by checking the record books
page by page, which would be hopeless. The only other alternative would be to
refer to the records of the private title companies which are kept on & geo-
graphical system. The recording system would not be serving its purpose of
giving people an opportunity to discover the record of instruments affecting
their title.

There is a split of authority in the United States on the question of
whether an instrument must be properly indexed in order to protect the grantee
against prior unrecorded instruments or against subsequent purchasers who re-
cord later. One view is that the grantee should be protected regardless of an
error in indexing provided the instrument is properly copied into the correct
book. It is argued that the object the index is meant to achieve is to help
persons searching the records to find the instruments on record, but it is noi
part of the recording process.

The California view and that followed in manmy ststes is that the index
constitutes one of the official records of the state and should be properly
kept in order to give constructive notice of an instrument otherwise properly
recorded. The Califernia view has been that the recorder is the agent of the
grantee and the grantee will have to suffer the loss if an error occurs in re-
cording. This is applied when an instrument is improperly indexed the same as

t: ipp%ilﬁ when an error has occurred in copying the instrument into the record
oks.

The case of Rice v Taylor(15) affords an illustration of a type of error
in indexing. A mortgage on real property was filed and properly recorded in
the "Official Records" but indexed in the "General Index" as a "Note and Fledge
as Security", rather than as a mortgage. A subsequent purchaser of the prop-
erty who had no actual notice of this mortgage claimed he took title free of
such mortgage since it was improperly indexed and he would not be put on notice
of tne mortgage from thie erronecus indexing.

The court after determining that California has an "index" system of re-
cording held that the manner of indexing used in the case of Rice v Tayler




failed to zive constructive notice to a subsequent purchaser ¢f the real prop-
erty. The court stated as follows:

"Here a reading of the index alone would nct even suggest a real
estate encumbrance but, on the contrary, a transaction respecting
chattels would come to the mind. While the word 'pledge' may in
certain connections be loosely used to denote a real esiate en-
cumbrance as well as one of chattels, still, where standing alone
as a subject without qualifying surroundings, we cannci see how
it can be said that real estate is even hinted at. If the index
i= to be held material at all it must give some direct reference
to the true nature of the instrument referred to."

Tnis case leaves & gquestion as to what the result would be if a mortgage
were indexed as a deed or a different type of real property encumbrance. It
would seem that a purchaser searching the records would be put on notice of
the actual type of instrument since in such a case the purchaser would be in-
terested in any type of imstrument affecting the real property whether it were
a deed, mortgaze or other encumbrance. He would be put on inguiry by the in-
dex and should examine the instrument recorded to find out its contents. In
s¢ doing ne would be able to find what kind of an instrument it actually was.
This is eclearly distinguishable from indexing a real property morigage as an
instrument apparently affecting personal property oniy.

A situation which is related to this problem is that of constructive
notice to a subsequent purchaser of the real property when a chattel morigagze
on fixtures has been recorded. This was discussed in a former chapter, but
is pertinent at this point. When a chattel mortgage on fixtures is properly
recorded and indexed as a chattel mortgagze, & subsequent purchaser of the
real property will mot be put on motice of this chattel mortgage. The thecry
for this rule is the same as discussed in Rice v Taylor. A purchaser checking
the index who comes to & chattel mortgaze would not consider that it involved
real property, but only personal property. He is not required to look at the
record of such instrument to see if it covers fixuures rather than chattels
not attached to the land.(16) In actual practice, a chattel mortgagee to be
fully protected would record his chattel mortgage and ask that it be indexed
as & mertgage on real property as well as indexed as a chattel mortgage. In
this way he would be protected against subsequent chattel mortgagees and subse-
quent purchasers of the real property.

Morigages on crops are treated differently. Under the provisions of Civil
Code Section 2955, mortgages may be made on all growing crops, including grapes
and fruit. The court held in Congdon ¥ Wagner(17) that a crop mortgage when
properly recorded will give constructive notice to all the world. Any perscn
dealing with such land or purchasing it subsequently will be held bound by the
mortgage on the crops. The basis for this is that a crop mortgage is indexed
as a crop mortigage rather than as a chattsl mortgage. Subsequent purchasers
of the real property would be put on notice from the index that such mortgage
affected crops. They would then check the crop mortgazes in the chain of title
to discover whether they involved crops on the particular piece of property they
were purchasing, When a mortgage on fixtures is indexed as a chattel mortgagze

L% i 8



there 18 no indication to a subsequent purchaser that Tixtures are invelved.
Therefore, it is advisable to request that a chattel mortgage on fixtures be
indexed also as a mortgace on real property. This would not be necessary in
the case of a crop mortgape, however, since the term crop mortgage ilndicates
it involves something which is a part of the land.

Conditional sales contracts and leases covering fixtures are treated in
the same manner as chattel mortgages on {ixtures. There is some dictum in
the cases to the contrary, but it seems to be unfounded.(18)

Another type of error is an incorrect reference to the bock and page
where an instrument has been copied into the record books. It would seem
that such an error would deprive the record of the cperation of constructive
notice which it might otherwise have. According to Rice v Taylor(19) the in-
dexing must be correct and since the book and page reference is part of the
indexing it would seem that it would have to be correct also. Of course, it
could be argued that the index would put a subseguent purchaser on notice of
& fact which he should investipate. He would then have 1o make a reascnable
investigation to discover the instrument referred to in the infex. This
problem has apparently not been decided in California.

C. INSTRUMENT TRAKSCRIBED INCORRECTLY INTO FROFER RECORD BOUK

These errors usually consist of an error in copying such as omission of
a portion of a description, omission of the certificate of acknowledgmert,
transposition of letters, errors in description, et cetera.

The general attitude of the Californis courts in such situations is to
hold that the record is constructive notice only of the record as it appears
in the record books. It is not constructive notice of any portions omitted
and it is not notice of the correct item when it has been incorrectly copisd.
The basis for this rule is that the one who offers the instrument for record
has the better opportunity of detecting and correcting the error. He is,
therefore, the one who must suffer the loss.

This rule was established by the early case of Chamberlain v Bell(20)
decided under the 1850 statute on Conveyances., This case held that a subse-
quent purchaser would not have notice of the conveyance of a portion of the
area described in a recorded deed but omitted from the description by the
recorder in copying the instrument. The court stated the design and intention
of the act was to give constructive notice of facts which appeared on the face
ef the record, and could not operate as construetive notice of sueh portions
of the deed as through mistake or carelessness, were not entered of record.

This rule has been followed in a much later case Feople v Southern Fac.
R.H. Co.(21) in which the recorder had omitted the de.:.criptiun_of a highway in
a map when it was copied into the record books. The couri held that purchasers

who bought property in the area covered by that map received a title clear of
of this highway.
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In the case of Donald v Beals{2Z2) the error made by ine recorder con-
sisted of copying the urcnggdate of deposit of a mortgage into tne record
books. Tne effect of this was to make the record appear as if this mortzace
had been filed before another mortzage given con the same properiy which had
in fact been recorded later. The correct dates of filing had been endorsed
on the instruments themselves when they were filed. As was discnssed for-
merly, when two instruments have been recorded properly with no errors, prior-
ity depends on a determination of which was properly copied into th? record
books First. The court in Donald v Beals held that the date appearing on the
instraments did not affect the prioriiy Detwsen these two instraments. The
one wnich appeared by the record books to be prior in time Was given priority
even though it had been deposited later. This is another illustration of the
rule that the record as it appears in the record book will be controlling
even though an error has occured in cOpying.

It would seem that the sams result should follow if the {iling number
stamped on the instrument when it is received is incorrectly copied.

It should be noted, however, that if the instrument as recorded states
what priority it is to have, an error in recording one before the other or
giving one a lower filing number than the other will not affect the true prior-
ity. In Phelps v American Hortzage Co.(23) twe instruments were recorded. One
stated it was to have priority over the other, However, an error was made and
this instrumeni was not recorded until after the other one. The court held
the priority in such a case depented on the statenment in the instruments and
not on the question of whish instrument was first recorded.

The rale established by Chamberlain ¥ Hell has been departed from occas-
ionally when an error of minor importance has oceurred. For example, in
Dawes v Tucker{2L) a trust deed was recorded with a provision that publica-
tion was to be once a week in czase of foreclosure. In copying this instru-
ment the reécorder made an error and copied it as "twice" a week, A subse-
guent purchaseér claimed that since an error in recording had occurred he
should take title free of such trust deed. The court stated, "We do not think,
however, that the error of the recorder in the instant case was of sueh con-
sequence as to render the recordation of the instrument in respect to which
it happened entirely and utterly void." Since the material items, such as the
names, description of the properiy, et cetera were correctly copied, the court
held that an immaterisl error would not prejudice the subsequent party. He
could easily find out what the proper requirement for publication was. This
theory puts a purchaser on inquiry a2s to the true contents of the document as
to immaterial items. This is & satisfactory theory when immaterial items are
invelved, If carried too far, however, it would destroy the entire purpose of
the recording system and require a purchaser to look behind the record to the
original document in every instance. As stated before, the burden of errors
should rest with the grantee, not the subsequent purchaser.
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II1. ERRORS APPEARING IN THE ORIGINAL INSTRUMENT

A. ERRORS IN DESCRIPIION OF PROPERTY

The rule generally applied by the courts when an error appears in the in-
strument and is copled intc the record is that the record is notice of the con-
tents of the instrument as recorded. The subsequent purchaser may rely on the
state of the record as it appears.

For example, in Davis ¥ Ward,(25) the leading case on this subject, a mort-
gage had an incorrect description of the property so that it appeared that the
mortgage covered land several miles away rather than the actual land it was in-
tended to cover. A subsequent purchaser of the land intended to be covered by
the mortgage was held not to be subject to this mortgage since the record did
not indicate it actually covered this property the purchaser was purchasing.

There are some cases limiting this rule which place the burden of discover-
ing an immaterial error in description on the purchaser. An example of this is
where the description refers tc the wrong map book but there is only one map
book in existence covering that area. In such a situation, it has been held
that a subsequent purchaser is put om ingquiry to discover this map and is put
on notice of the proper description, including the proper reference te the map
for that area.(26) The purchaser in such a cass must look behind the record ic
find the ma) covering the area mentioned in the deed and determine whether the
deed involves the specific property he is interested in purchasing. Tne prob=-
lem of what ie a sufficient description depends on the facte in each case and
is decided as each case is presented.(27) The same is true of the question of
whether an error is material or immaterial.

B, ERRORS IN INSTRUMENT TUE T0 TYPOCRAPHICAL ERRORS

If the error is minor, such as the transposition of letters, it has been
held that the record gives constructive notice of the instrument. A subseguent
purchaser 1s put on inguiry te investigate what the parties tc that instrument
originally intended. For example, a deed in the purchaser's chair of title con-
tained 8 description referring t¢ the San Bernardino Meridian. Instead of using
the letters S.B.& M. the letters were transposed and read E.M.& 5. Such an
error is obvious to one searching the records and held easily discoverable. It
would be too harsh te hold that an error of such a neture makes the instrument
invalid as against a subsequent purchaser.(28)

Cray ¥ Maier & Zobelein Brewery(29) enunciates this rule very clearly by
stating that the instrument imparts such notice as a fair and reasonable con-
struction thereof would indicate as the meaning of the terms employed. The
lease involved in this case stated that the party of the first part (the les-
sor) had a right to renew the lease at the end of the term. The subsequent
purchasers who purchased the land claimed they should not be subject to the
right of the lessae to renew which was what the parties to the lease had ori-
ginally intended. The court held that the mistake was sc obvious that the pur-
chaser would be put on inquiry as to the true intent of the parties. A resson-
able man would investigate when he read a lease giving the lesser a right to

-216-




renew since that woulé be 2 very unusual term in 2 lease. If he investigated
he woulé have discovered the lesse was intended to give the lessee the optich.
If he failed to make a reasonable imvestigaticn he would be charged with notice
of what he would have discovered had he made such an investigation,

The conclusion to be drawn from these cases is that when an immsterdal
error has occurred either in the drawing up of the instrument or in the copying
of it into the records it will not cause the record to be void as to subsequent
purchasers. The record will continue to give notice to purchasers and it will
be notice of the correct terms of the instrument. This is, however, limited
to the situation in which the error is immaterial.

C. EEROR IN MAME OF THE GRANTEE

When the error in & deed ocecurs in the name of the grantee and it is 2
material difference in spelling, a more serious problem is presented, The gran-
tee uncer such a deed if he desires to convey the property must convey in his
correct name with a reference tc the name by which he acguired title. If he
fails to do this there will be a break in the chain of titie. For example, if
Brown conveys to Moore but misspells the grantee's name as More and Moore gives
a mortgage %o L executings it with his correct name Moore a subsegquent purchaser
of this property would not comnect the conveyance Lo liore with the moricace
given to X by Foore. It would be cutside the chain of title and the purchaser
would not be subject t¢ it. 1f, however, MHoore gives the morisage with his cor-
rect name but refers % the incorrect name, More, this morigage will be indexed
under Moore and under More., A subsegquent purchaser in checking the index will
then discover the mortgage and be put on notice of such an instrument. The man-
ner of indexing such matters was discussed in & former chapter,

There are many ways of correcting such an error but the desirable method
i=s by court action to reform the deed and the filiny of a 1is pendens. This
will give notice to subseguent purchasers from the filing of the lis pendens
that the deed is subject to correction. Uther methods of correction between

:.:le parties are dangerous and may result in failure to achieve the desired re-
tl‘

If the name is correct in the instrument but copied incorrectly by the re-
corder, a court order may be acquired to correct it. The recorder may not cor-
rect it by erasure or interlineation of the record.

There are other methods of correction but a court order is advisable, be-
cause of the difficulties comnected with any attempt to correct the record by
the parties.(30)

This chapter has emphasized the problems that arise in comnection with
errors in the recording system and in the instruments which are offered for re-
cord. The theories developed by the courts have been mainly designed to protect
the subsequent purchaser and allow him to rely on the state of the record. Thie
is in keeping with the purpose of the recording act which is to give the pur-
chaser an opportunity to discover the state of the record title and protect sub-

sequent purchasers who purchase in good faith, for value, and without actuzl or
constructive notice,
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